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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision affirming a
determination wherein the claimant was held eligible for benefits and the employer
was held chargeable.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

The issues before the Commission are whether the claimant was totally or
partially unemployed within the meaning of Section 443.036(45), Florida Statutes,
and whether the employer’s account should be charged.

The referee’s findings of fact state as follows:

The claimant filed a claim for benefits in June 2013. The
claimant’s weekly benefit amount was $160. The claimant worked
as a part time seafood clerk for the employer’s store from
February 18, 2006, through the date of the hearing, August 5,
2013. The claimant worked part time each week from June 2,
2013, through the date of the hearing, August 5, 2013. The
claimant earned less than $160 each week during the above listed
period.
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Based on these findings, the referee held the claimant eligible for receipt of
benefits. The referee also, by affirming the determination, charged the employer’s
account. Upon review of the record and the arguments on appeal, the Commission
concludes the claimant was partially unemployed during the weeks in question, and
accordingly that portion of the referee’s decision is affirmed. Procedural error
occurred in connection with deciding the issue of charging, however, which requires
that the case be remanded.

The determination issued on June 26, 2013, also held that benefits paid would
be charged to the employer’s account. The notice of hearing failed to list that issue
and the referee did not address it at the hearing; however, the referee’s decision
affirmed the determination. The failure of the hearing notice to address the issue of
charging and the referee’s failure to address that issue have operated to deny the
employer due process of law. Accordingly, while that portion of the decision holding
the claimant ineligible because she was partially unemployed can be affirmed, the
cause must be remanded for a hearing and decision regarding the issue of the
chargeability of the employer’s experience rating account.

Section 443.131(3)(a), Florida Statutes, reads in pertinent part as follows:

Benefits may not be charged to the employment record of an
employer who furnishes part-time work to an individual who,
because of loss of employment with one or more other employers, is
eligible for partial benefits while being furnished part-time work
by the employer on substantially the same basis and in
substantially the same amount as the individual’s employment
during his or her base period, regardless of whether this part-time
work is simultaneous or successive to the individual’s lost
employment.

In this case, the claimant worked part time [for this employer] prior to
obtaining full-time employment with another employer. She continued to work [for
this employer] during and after the other employment. After losing the full-time
employment, the claimant filed a claim for partial benefits. However, it is not clear
whether [this employer] is entitled to relief of charges pursuant to the above-cited
provision because even though the claimant continues to work for [this employer],
she 1s working substantially fewer hours than she did during her base period, that
being the calendar year 2012. The application of this statute will require additional
fact-finding.
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The Florida Department of Revenue tax records reflect the claimant worked a
heavy part-time schedule, mostly 25 to 32 hours per week, during the first three
quarters of her base period (the calendar year 2012). Her hours then dropped
precipitously, for reasons unexplained in this record, and this reduction appears to
predate her subsequent full-time employment with a different employer in January
2013. It appears that she continued a similar schedule with [this employer] until
early February 2013, when she unilaterally changed her availability for work with
this employer and commenced working Saturdays only; subsequently, she worked
four to nine hours per week. These facts suggest that, toward the end of the third
quarter of 2012, the claimant effectively ceased working under the terms of her
original heavy part-time schedule and commenced new terms of employment, which
involved a greatly reduced working schedule. The circumstances surrounding this
change at the end of the third quarter of 2012, which we view as an effective
separation and rehire, are unknown. However, even if the claimant immediately
became re-employed and suffered no intervening period of unemployment, this
apparent separation must be addressed to decide whether Section 443.131(3)(a),
Florida Statutes, or split charging would operate to relieve the employer of charges
associated with wages paid prior to the date of the separation.

It is further noted that the employer contends (and has contended) that the
claimant is not making herself available for work and that she has refused offers of
increased work. Like the issue of charging, these issues were not contained in the
notice of hearing and thus were not initially within the referee’s jurisdiction. Given
the Department’s records and the testimony presented in this case, however, the
Commission finds the referee should have attempted to obtain waiver of notice
concerning these issues and addressed them at the hearing. On remand, the notice
of hearing shall contain proper notices concerning these issues.

The record reflects the claimant refused an offer of additional work made by
the employer’s meat manager on or after May 31, 2013. The record also reflects that
on or around June 15, 2013, the assistant store manager offered the claimant more
work that she refused, stating she was going on a trip. The record further reflects
that on or around July 6, 2013, the claimant refused an offer of work tendered by the
assistant store manager, contending she had to be available for any possible job
interviews. Lastly, the record reflects that, during the hearing on August 5, 2013,
the store manager offered the claimant “expanded hours . . . in range of where you
were.” Under these circumstances, the Commission finds that testimony must be
adduced to establish whether the terms of any of these offers were sufficiently clear
and whether the work was suitable pursuant to Section 443.101(2), Florida Statutes,
and Florida Administrative Code Rule 73B-11.019. If so, the referee must address
the question of why the claimant did not accept the offers, whether she should be
disqualified because she refused an offer or offers of suitable work without good
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cause, and whether or how this affected her qualifications for and eligibility to
receive benefits during the time she was claiming and receiving them. The referee
must then rule on whether the employer is entitled to relief from charging with
regard to benefits paid after any offers of suitable work were refused without good
cause. It should be noted that the reasons this employer might be entitled to
noncharging (with regard to the issue of separation and with respect to benefits paid
subsequent to any date on which the claimant may have refused an offer of suitable
work without good cause) are separate and distinct from each other, as are the
periods during which benefits were paid. Finally, we note that the purpose of the
reemployment assistance law, particularly since the 2011 amendments, is to provide
assistance in obtaining employment security by increasing opportunities for
reemployment for those who are unemployed (or underemployed) through no fault of
their own. It is not to permit someone to collect benefits where additional suitable
work may be readily available from a current employer.

The referee’s decision to hold the claimant partially unemployed is affirmed.
The issue of charging is remanded for further hearing and decision as provided for in
this order.

It 1s so ordered.
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