STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order No. 13-06990

vs.
Employer/Appellant

Referee Decision No. 13-59434U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

I.
Introduction
This case comes before the Commission for disposition, pursuant to Section
443.151(4)(c), Florida Statutes, of an appeal of the decision of a reemployment
assistance appeals referee entered on July 22, 2013. The referee’s decision stated
that a request for review should specify any and all allegations of error with respect
to the referee’s decision, and that allegations of error not specifically set forth in the
request for review may be considered waived.
By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.
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II.
The Proceedings Below
The evidentiary hearing in this matter occurred on April 9, 2013. The
claimant, who is an attorney, represented himself. The employer was represented
by counsel and presented the employer’s human resources administrator as a
witness. On April 10, 2013, the appeals referee issued a decision holding the
claimant was disqualified because he voluntarily quit without good cause
attributable to the employer.
The claimant requested review by the Commission. Upon such review, the
Commission vacated the referee’s decision and remanded the case for the referee, in
determining whether the claimant’s quitting was for good cause attributable to the
employer, to consider the application of Sullivan v. Unemployment Appeals
Commission, 93 So. 3d 1047 (Fla. 1st DCA 2012), and Rodriguez v. Unemployment
Appeals Commission, 851 So. 2d 247 (Fla. 3d DCA 2003).
On July 22, 2013, an appeals referee issued a new decision that contained the
following findings of fact:
The claimant worked as a staff attorney for a county clerk of the
courts beginning on November 3, 2011, to January 7, 2013. The
claimant’s direct supervisor was the clerk of the court. The clerk
of the court lost the election for his position. The claimant’s
supervisor told the claimant that he was going to lose his position.
The claimant was offered a voluntary lay-off package. The
claimant was encouraged to accept the package and was advised
that it would not affect his claim for unemployment compensation
benefits. The claimant accepted the package and resigned his
position.
The Commission has conducted a thorough review of the evidentiary record
and finds that competent, substantial evidence supports the referee’s material
findings of fact. Accordingly, the referee’s findings are adopted in this order.
The referee also reached the following material conclusions of law:
The record shows that the claimant quit his position. The record
further shows that the claimant was notified by the employer that
his position was at risk and encouraged to accept a separation
package. The testimony also shows that the claimant was notified
that he would be eligible to receive benefits. The burden of proof is
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on the claimant who voluntarily quit work to show by a
preponderance of the evidence that quitting was with good cause.
Uniweld Products, Inc., v. Industrial Relations Commission, 277
So. 2d 827 (Fla. 4th DCA 1973). In this case, that burden has been
met. It is clear from the testimony that the claimant was assured
that by accepting the separation package that he would be entitled
to receive benefits. The claimant as such was encouraged to leave
his position by the employer and as such has quit with good cause
attributable to the employer. The claimant as such is qualified to
receive benefits as long as all other requirements are met.
Based on these findings and conclusions, the referee held the claimant’s
quitting was for good cause attributable to the employer and held him not
disqualified from benefits. The employer then filed a timely request for review by
the Commission.
III.
Issues on Appeal
On appeal to the Commission, the employer makes four major contentions.
First, the employer seemingly challenges the appeals referee’s finding of fact that
the employer assured the claimant that his acceptance of the voluntary layoff
package would not affect his future claim for reemployment assistance benefits.
Request for Review (“RFR”) at 3-4. Second, the employer contends that the referee
erroneously applied Rodriguez and Sullivan to conclude that the claimant’s quitting
was for good cause attributable to the employer. RFR at 3-4. Third, the employer
asserts the voluntary layoff package was illegal pursuant to Section 215.425(4)(b),
Florida Statutes. RFR at 5, n.2. Finally, the employer contends that permitting the
voluntary layoff agreement to control entitlement to reemployment assistance
benefits is contrary to public policy. RFR at 4-5. The Commission will analyze each
of these issues in detail.
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IV.
Analysis
A.

THE REFEREE’S FINDING OF FACT THAT THE EMPLOYER
ASSURED THE CLAIMANT THAT HIS ACCEPTANCE OF THE
VOLUNTARY LAYOFF PACKAGE WOULD NOT AFFECT HIS
CLAIM FOR REEMPLOYMENT ASSISTANCE BENEFITS IS
SUPPORTED BY COMPETENT, SUBSTANTIAL EVIDENCE IN
THE RECORD.

In this case, the appeals referee made a material finding of fact that the
claimant’s supervisor, the then-incumbent clerk of courts, advised the claimant that
his acceptance of the voluntary layoff package would not affect his claim for
reemployment assistance benefits. On appeal, the employer seemingly challenges
this finding by contending that the evidence did not show that the claimant’s
supervisor made a clear, unequivocal guarantee to the claimant with respect to his
future claim for benefits. RFR at 3. The employer cites language from the
documentary exhibits to make its point, obliquely asserting that the claimant’s
supervisor promised only that “voluntary participation in the voluntary transition
program . . . will not automatically disqualify you from unemployment compensation
benefits,” and that it “will not oppose a claim for unemployment compensation
provided other eligibility requirements are met.” RFR at 3, paras. 9-10.
First, the Commission does not necessarily agree with the employer’s
characterization that the cited language does not constitute an assurance that the
claimant’s acceptance of the agreement would not affect his claim for benefits. In
addition, we point out that the employer’s request for review ignores other material,
undisputed evidence of assurances the claimant’s supervisor made to the claimant
that were unequivocal. As noted in the Commission’s prior order remanding the
case, the claimant’s supervisor’s October 17, 2012 letter to the claimant states, “You
are approved for unemployment compensation,” Exhibit A at 2. Attached to the
letter was a document entitled [County] Clerk of Court’s [sic] Office – Clarification
Regarding Unemployment Compensation Benefits, which stated, “Staff of the
[County] Clerk of Court’s [sic] Office who accept voluntary transition benefits remain
eligible for unemployment compensation.” Exhibit A at 4. This document also
states:
In our setting, the Office acknowledges that representations have
been made that one or more jobs were at risk, and separation
packages were designed to encourage or induce acceptance of a
separation package. In such a setting, it has been determined that
acceptance of such a severance package is “good cause attributable
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to the employer” for the unemployment claimant leaving the job,
and thus, claimants are entitled to unemployment compensation
benefits after accepting such a buy-out package. Rodriguez v.
Florida Unemployment Appeals Commission, 851 So. 2d 247 (Fla.
3rd DCA 2003).
Exhibit A at 4.
The claimant’s supervisor’s letters to the claimant make absolutely clear that
the agreement was purposely designed to be indistinguishable from the facts in
Rodriguez in order to ensure that the claimant would not be disqualified from
benefits based upon the manner in which he separated from the employer.
Accordingly, the referee’s finding of fact that the claimant’s supervisor advised the
claimant that his acceptance of the voluntary layoff package would not affect his
claim for reemployment assistance benefits is supported by competent, substantial
evidence in the record and cannot be disturbed by the Commission.
B.

THE REFEREE’S APPLICATION OF SULLIVAN AND
RODRIGUEZ TO CONCLUDE THAT THE CLAIMANT QUIT
WITH GOOD CAUSE ATTRIBUTABLE TO THE EMPLOYER IS
NOT ERRONEOUS.

The appeals referee concluded that, since the claimant’s supervisor notified
the claimant his position was at risk, encouraged him to accept a voluntary layoff
package, and assured him that the agreement would not affect his claim for
reemployment assistance benefits, the claimant’s quitting was for good cause
attributable to the employer. The referee’s conclusion is consistent with Sullivan
and Rodriguez. In Rodriguez, an employee accepted the employer’s voluntary
buyout offer, which provided that the buyout would not interfere with applications
for reemployment assistance benefits and that those who accepted the buyout would
acquire layoff status. Id. at 248. The court held that the employer’s assurance of
Rodriguez’s eligibility for reemployment assistance benefits was designed to induce
her to accept the agreement and, consequently, provided her good cause to quit that
was attributable to the employer. Id. at 249. In Sullivan, the court held that the
employer’s assurance that it would not contest Sullivan’s claim for reemployment
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benefits provided the impetus for her to sign a workers’ compensation settlement
agreement and, therefore, her quitting was attributable to the employer. 93 So. 3d
at 1050. The Sullivan court acknowledged that Sullivan’s employer did not contest
her application for benefits, in keeping with its limited assurance, but found the
rationale in Rodriguez to be on point:
Employers are to be held accountable for their actions and
representations to employees, particularly when modifying terms
of at-will employment and when seeking participation in voluntary
layoffs, buyouts or other company initiated programs. Here [the
claimant] received verbal and written representations from [the
employer] about the uncertainty of her job and of a buyout package
with a list of benefits, as well as assurances of eligibility for other
benefits, i.e., unemployment compensation. These assurances by
[the employer] were not wrongful but were designed to encourage
or induce the acceptance of the voluntary buyout.
Sullivan, 93 So. 3d at 1050 (quoting Rodriguez, 851 So. 2d at 249).
In this case, as explained above, the claimant’s supervisor offered the
voluntary layoff package to the claimant and notified him that he was “approved for
unemployment compensation” and that he would “remain eligible for unemployment
compensation.” Exhibit A at 4. The claimant’s supervisor also specifically notified
the claimant that the assurances were “designed to encourage or induce acceptance
of a separation package.” Exhibit A at 4. Based on the rationale in Rodriguez and
Sullivan, that assurances regarding reemployment assistance that are designed to
induce acceptance of a voluntarily separation create good cause to quit, the
Commission cannot conclude that the facts of this case are materially
distinguishable.
The employer argues to the Commission that the referee misapplied Rodriguez
and Sullivan because the termination of the claimant’s employment by the newly
elected officeholder was merely speculative. RFR at 7. The Commission agrees the
record shows neither that the claimant was faced with certainty of discharge nor
that the claimant’s supervisor’s advice that “jobs were at risk” once the new
administration took over, Exhibit A at 4, was based on anything more than
conjecture. However, those facts are not material to the outcome of the case, as
Rodriguez also involved mere speculative loss of employment. 851 So. 2d at 249.
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To be sure, some courts have concluded that anticipatory discharge does not
constitute good cause attributable to the employer, including where the employer
has encouraged participation in a voluntary early retirement plan with enhanced
benefits. Calle v. Unemployment Appeals Commission, 692 So. 2d 961 (Fla. 4th DCA
1997); In re Astrom, 362 So. 2d 312 (Fla. 3d DCA 1978). However, those cases are
factually distinguishable from Rodriguez and Sullivan, which additionally involved
the employers’ assurances regarding reemployment assistance benefits. Moreover,
the rationale utilized in Rodriguez and Sullivan, set forth above, is based at least in
part on those distinguishable facts, which are also present in this case. Accordingly,
the Commission is constrained by Rodriguez and Sullivan to conclude that the
claimant’s quitting was for good cause attributable to the employer.
C.

THE EMPLOYER WAIVED ITS ARGUMENT THAT THE
VOLUNTARY LAYOFF PACKAGE WAS ILLEGAL BY FAILING
TO RAISE THAT MATTER IN PRIOR PROCEEDINGS.

The employer’s request for review contains a footnote with the stated intent of
making the Commission aware that the employer believes the agreement through
which the claimant resigned was illegal pursuant to Section 215.425(4)(b), Florida
Statutes. 1 RFR at 5, n.2. Despite the fact that this case has been before the
Commission once already and before an appeals referee twice, the employer’s
assertion has not been raised prior to the present Commission proceedings.
Moreover, the referenced statutory provision contains exceptions that the
Commission cannot address without additional factual development, nor does the
employer argue that the Commission could conclude that the agreement was illegal
without further factual development. Accordingly, any argument by the employer
based on the agreement’s illegality is deemed waived.

1

Section 215.425(4)(b), Florida Statutes, provides:
On or after July 1, 2011, an officer, agent, employee, or contractor may receive
severance pay that is not provided for in a contract or employment agreement if the
severance pay represents the settlement of an employment dispute. Such severance
pay may not exceed an amount greater than six weeks of compensation. The
settlement may not include provisions that limit the ability of any party to the
settlement to discuss the dispute or settlement.
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In any event, the employer has not argued that, should the Commission agree
with its conclusion as to illegality, it would be compelled to conclude the claimant is
disqualified from benefits. We note, however, it would seem unlikely that courts
applying the rationale articulated in Rodriguez and Sullivan would disqualify a
claimant from reemployment assistance benefits based on contract illegality, at least
in the absence of any evidence of unclean hands on the part of the claimant. If the
employer believes that the agreement is illegal, it may challenge its enforceability in
a civil proceeding such as a declaratory judgment or equitable action.
D.

THE EMPLOYER’S ARGUMENT THAT PERMITTING THE
VOLUNTARY LAYOFF AGREEMENT TO CONTROL
ENTITLEMENT TO BENEFITS IS CONTRARY TO PUBLIC
POLICY WAS REJECTED BY THE SULLIVAN COURT.

Finally, we address the employer’s argument that applying Rodriguez and
Sullivan to these facts is contrary to public policy because it permits the claimant to
“circumvent the law and benefit from what is an obvious attempt to manipulate the
system.” RFR at 5. We note the appeals referee made no findings of fact that the
claimant was involved in crafting the agreement through which he resigned, nor
would the record support such a finding. Moreover, the mere fact that the claimant
was an attorney and an insider does not render the agreement at issue to be
inherently illegal or improper.
In any case, even if the claimant had been involved in drafting the agreement,
such involvement would not negate the application of Rodriguez and Sullivan. The
Sullivan court acknowledged that Ms. Sullivan initially refused to sign the workers’
compensation settlement agreement offered by her employer because it said nothing
about whether or not she could collect reemployment assistance benefits. 93 So. 3d
at 1048. At Sullivan’s insistence, her own attorney added language to the proposed
agreement to include the employer’s assurance that it would not contest a claim for
benefits. Id. Sullivan’s participation in crafting the assurance at issue did not
prevent the court from concluding that the employer, through its assurances, gave
her good cause to quit. Id. at 1050.
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The employer also cogently argues that generally permitting such agreements
to control entitlement to reemployment assistance benefits is contrary to public
policy because it will encourage other parties to manipulate the circumstances and
circumvent legislatively enacted safeguards intended to disqualify individuals that
the Legislature has deemed unfit to receive such benefits. RFR at 4-5. However, the
same can be said of the agreements in Rodriguez and Sullivan. Indeed, the
Commission made similar arguments to the First District Court of Appeal in the
Sullivan case, which the court apparently found unpersuasive.
While the actions of the former clerk of courts with respect to the voluntary
layoff agreement may be publicly unpalatable and also inconsistent with the
legislatively established purpose and administrative regime contained in Chapter
443, Florida Statutes, which authorizes the Department of Economic Opportunity
(rather than an employer) to determine good cause, the Commission is bound by
Rodriguez and Sullivan in the absence of conflicting precedent in other appellate
jurisdictions. Consequently, we conclude the appeals referee correctly applied the
law.
V.
Conclusion
For these reasons, the Commission finds no error in the referee’s ultimate
conclusion in this case that the claimant voluntarily quit employment for good cause
attributable to the employer.
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The referee's decision is affirmed.
It is so ordered.
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
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