STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order Nos. 13-06859
13-06860

vs.
Employer/Appellant

Referee Decision Nos. 13-56111E
13-56110U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
This consolidated matter comes before the Commission for disposition of the
claimant’s appeal pursuant to Section 443.151(4)(c), Florida Statutes, of a combined
referee’s decision which held the claimant not disqualified from receipt of benefits
and charged the employer’s account.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The issue before the Commission is whether the claimant was discharged by
the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.
The referee’s findings of fact state as follows:
The claimant was employed with the employer from November 29,
2010, through May 3, 2013. She worked full time as an
underwriter. This employer has an attendance policy. The
claimant had ongoing medical problems since 2004. The claimant
had surgery in December 2004 and in March 2006. During her
employment, she continued to have medical problems and was
under a doctor’s care. The claimant had another surgery in
October 2011. She was covered by FMLA for the medical
absences. Following the last surgery in 2011, the claimant
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continued having medical problems and was absent from work.
She did not apply for intermittent FMLA because she thought that
the problems would dissipate. On July 31, 2012, the claimant was
issued a written warning due to her excessive absenteeism. After
the warning, the claimant continued missing work due to illness.
She was absent from September 25, 2012 through September 27,
2012. The claimant was again absent from November 2, 2012
through November 9, 2012 and from February 11, 2013 through
February 14, 2013. The claimant was under a doctor’s care and
had medical excuses for the absences. It was against the
employer’s policy to accept medical excuses. The claimant last
missed work on April 30, 2013, again due to illness. The claimant
was discharged May 3, 2013, due to excessive absenteeism.
Based on these findings, the referee held the claimant was discharged for
reasons other than misconduct connected with work. Upon review of the record and
the arguments on appeal, the Commission concludes the referee’s decision is not
supported by competent and substantial evidence in the record and is, therefore,
reversed.
Section 443.036(30), Florida Statutes, states that misconduct connected with
work, “irrespective of whether the misconduct occurs at the workplace or during
working hours, includes, but is not limited to, the following, which may not be
construed in pari materia with each other”:
(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.
(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.
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(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.
The record reflects the claimant was discharged for exceeding the maximum
number of unscheduled absences allowed under the employer’s no-fault attendance
guidelines. The referee held the claimant was discharged for reasons other than
misconduct connected with work, concluding that the claimant did not consciously
disregard the employer’s interests or intentionally violate the claimant standards of
behavior that the employer had the right to expect and that her absences did not
deliberately violate the employer’s known attendance policy because her absences
were due to illness and beyond her control. While the Commission recognizes that
the claimant’s absences were due to illness, the Commission concludes the claimant’s
continued unapproved absences after written warning for unapproved absences
constituted misconduct under subparagraph (c) of the above-noted statute.
The second prong of subparagraph (c) defines misconduct to include “one or
more unapproved absences following a written reprimand or warning relating to
more than one unapproved absence” (emphasis added). No requirement of fault
exists under the second prong when the employer establishes that the final
absence(s) followed a written warning for unapproved absences, and the final
absence was “unapproved.” The second prong of subparagraph (c), however, does
presuppose an employee can request approval for absences and that, depending on
the reason for the request, the employer can either approve or deny the request. The
Commission observes that some employers have adopted “no fault” rules/policies
regarding the issue of unscheduled absences. These policies provide that employees
are entitled to a certain number of unscheduled absences during a specified time
period. These policies normally also indicate that the reasons for unscheduled
absences are irrelevant and employees who exceed the specified number of absences
stated in the rule/policy will be discharged. Under such circumstances, the second
prong of subparagraph (c) cannot be utilized to decide the issue of whether a
claimant has been discharged for misconduct. This is so because an employee cannot
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be faulted for failing to request approval of an absence when the employer has
notified its employees that such requests will not be approved. Lastly, regardless of
the employer’s policies, an absence taken with proper notice and documentation by a
claimant eligible for Family and Medical Leave Act (“FMLA”) leave from an
employer covered by FMLA would be an “approved” absence.
In this case, however, the record reflects the employer offered the claimant the
opportunity to obtain approval for her unscheduled absences due to illness after the
warning issued on July 31, 2012, by applying for intermittent FMLA. The referee
found that the claimant did not apply for intermittent FMLA because “she thought
that the problems would dissipate.” Undisputed evidence in the record further
reflects the claimant inquired about intermittent FMLA, but ultimately decided that
she did not “want to do it.” The claimant admitted that, after receiving the written
warning on July 30, she continued to be absent due to complications caused by the
same medical problem. The record reflects the claimant was absent 15 times from
July 30 until the date of her discharge, April 30, 2013. Although she did not receive
another written warning regarding her absences, the supervisor testified that he
verbally counseled her during this period about her attendance. The claimant
testified that she did not want to take intermittent FMLA because she “thought she
had gotten a grip” on her illness because her doctor told her that she was getting
better and “she knew she could beat it.” She further asserted that she did not want
to take intermittent leave because she did not want “an excuse to be sick.” She
testified, however, that she did have doctor’s notes for all of her absences due to
illness. She also admitted she was “fully aware” of the employer’s attendance policy
and knew she could be discharged if she continued to incur unapproved absences.
The Commission has previously held that despite the lack of an express intent
standard in the second prong of (c), a claimant could not be disqualified from
benefits where (1) all of the unapproved absences after a warning were for
compelling reasons; (2) the claimant gave reasonable notice to the employer
including compliance where possible with any specific notice provisions of the
employer; and (3) the claimant provided any documentation or verification
reasonably required by the employer. In such cases, the issue of misconduct cannot
turn simply on the employer’s willingness, or lack thereof, to approve the absence.
However, that conclusion turns on the inability of the claimant to obtain, despite
reasonable efforts, “approval” of her absences. In this case, the Commission
concludes the claimant’s failure to accept the employer’s offer of intermittent FMLA,
in light of her knowledge that her continued unapproved absences due to illness
would ultimately result in her discharge, constituted misconduct under the plain
language of the second prong of subparagraph (c). Because the record reflects the
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choice of whether to apply for intermittent FMLA was within the claimant’s control,
the Commission holds that the claimant’s failure to apply for intermittent FMLA
leave resulted in her being culpable for the resulting unapproved absences.
Accordingly, the claimant was discharged for misconduct connected with work
within the meaning of the law.
The decision of the appeals referee is reversed. The claimant is disqualified
from receipt of benefits for the week ending May 4, 2013, the five succeeding weeks,
and until she becomes reemployed and earns $4,675. The employer’s account is
relieved of charges in connection with this claim. As a result of this decision of the
Commission, benefits received by the claimant for which the claimant is not entitled
may be considered an overpayment subject to recovery, with the specific amount of
the overpayment to be calculated by the Department and set forth in a separate
overpayment determination.
It is so ordered.
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