STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellant
R.A.A.C. Order No. 13-05867

vs.
Employer/Appellee

Referee Decision No. 13-45908U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the claimant's appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee's decision holding
the claimant disqualified from receipt of benefits.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The issue before the Commission is whether the claimant received severance
pay as provided in Section 443.101(3)(b), Florida Statutes.
The referee’s findings of fact state as follows:
The claimant was employed for [the employer] beginning May
2002. The claimant was a full-time employee. The claimant
earned approximately $1,596 each week. On April 2, 2013, the
employer informed the claimant that he would be discharged
effective immediately. The employer told the claimant that the
claimant would receive as separation pay based on the length of
time the claimant had worked for the employer. The claimant
received $34,544 in separation pay. The separation pay was paid
to the claimant in or around April 26, 2013, which was the
claimant’s next pay period. Department records show the
claimant applied for reemployment assistance benefits effective
April 21, 2012, and established a weekly benefit amount of $275.
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Based on these findings, the referee held the claimant disqualified from receipt
of benefits from April 21, 2013 through September 7, 2013. Upon review of the
record and the arguments on appeal, the Commission concludes the record was not
sufficiently developed and the disqualification period is incorrect; consequently, the
case must be remanded.
Section 443.101(3)(b), Florida Statutes, provides, in relevant part, that an
individual shall be disqualified for benefits for any week with respect to which he or
she is receiving or has received remuneration in the form of severance pay. The
number of weeks that an individual’s severance pay disqualifies the individual is
equal to the amount of the severance pay divided by that individual’s average weekly
wage received from the employer that paid the severance pay, rounded down to the
nearest whole number, beginning with the week the individual is separated from
employment.
At the hearing before the appeals referee, at which the claimant was the only
party to appear and provide evidence, the claimant testified he separated from
employment on April 2, 2013, because his job was eliminated, and that he was
informed at the time of separation he would be paid severance pay in the amount of
$34,544.18. The claimant’s testimony reflects he was told that he was being paid the
severance pay in consideration of his years of service and that the payment amount
was based on his length of service. According to the claimant’s testimony, he was
required to sign a release in order to receive the severance payment, and he received
the lump sum payment on the next payday following his separation from
employment. The Commission notes, that there is no evidence that the release was
given as a resolution of an actual or threatened administrative charge of
discrimination or as part of a litigation settlement. Accordingly, we conclude that
the employer’s requirement that the claimant sign a release in order to receive the
severance payment, which is a standard business practice, does not operate to
exclude the severance payment from the purview of Section 443.101(3)(b), Florida
Statutes. The record therefore supports the referee’s conclusion that the claimant
received a severance payment and is disqualified from receipt of benefits for the
period specified in the statute. Since the disqualification period, however, cannot be
correctly calculated based on the existing record, the case must be remanded.
A review of Department of Economic Opportunity records reveals the
disqualification period was not correctly calculated in the initial determination
under review in this case. Although the adjudicator correctly calculated the number
of weeks of disqualification to be 22 weeks based on the severance pay amount and
average weekly wage amount the claimant provided in his initial application for
benefits, the adjudicator incorrectly counted the 22-week period as starting from the
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April 21, 2013, effective date of the claim instead of the week in which the job
separation occurred, the week ending April 6, 2013. Accordingly, based on the
information the claimant provided in his application for benefits, the determination
should have reflected a disqualification period of April 2, 2013, through August 31,
2013, instead of April 21, 2013, through September 7, 2013.
In affirming the disqualification, the referee perpetuated the adjudicator’s
error by utilizing the same incorrect disqualification dates reflected in the
determination (April 21 through September 7, 2013). Moreover, the referee
compounded the error by failing to recalculate the number of weeks of
disqualification upon receiving evidence that the information provided in the
application for benefits and utilized by the adjudicator was incorrect. The claimant’s
testimony reflects he incorrectly typed the severance payment amount in his
application for benefits as $35,544.18 and that the correct severance amount is
$34,544.18. Based on this testimony, it is clear that the number of weeks of
disqualification must be recalculated since the adjudicator’s calculation of a 22-week
disqualification period is based on an incorrect severance amount. However, the
record as currently developed is insufficient to determine the claimant’s average
weekly earnings, a figure that is required in order to calculate the number of weeks
of disqualification.
In order to calculate the number of weeks of disqualification and the correct
dates of the disqualification period, the case must be remanded for clarification of
the claimant’s testimony regarding his average weekly wages. The claimant
estimated he earned about $89,000 per year in his position with this employer.
When questioned regarding his gross weekly pay, he estimated that he received net
bi-weekly wages of $2,400. When questioned whether the average weekly wage of
$1,596.69 he indicated in his application for benefits was correct, the claimant
responded that he must have obtained that figure from a paycheck and that it is
correct since it is about $2,400 bi-weekly. We note, however, that if the claimant’s
gross weekly wages were $1,596.69, then his gross annual wages would be $83,000,
not $89,000. We further note that if the claimant’s gross annual wages were $89,000
as he indicated in his testimony, then his gross weekly wages would be $1,711.54.
Since it is necessary to ascertain the correct amount of the claimant’s average
weekly wages in order to correctly calculate the number of weeks of disqualification,
the case must be remanded for clarification of the claimant’s testimony regarding his
gross annual and gross weekly wages. If the claimant’s average weekly wages
(gross, not net) were $1,711.54, then his disqualification period would be 20 weeks.
(The claimant’s $34,544.18 severance pay divided by an average weekly wage of
$1,711.54 equals 20.14 and, when rounded down, results in 20 weeks of
disqualification.) If, however, his average weekly pay was $1,596.69, then the
disqualification period is 21 weeks instead of 20 weeks. (The claimant’s $34,544.18
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severance pay divided by an average weekly wage of $1,596.69 equals 21.64 and,
when rounded down, results in 21 weeks of disqualification.) Since the record as
currently developed is not clear regarding the claimant’s average weekly wages, the
case must be remanded for further proceedings and a correct calculation of the
number of weeks of disqualification and corrected dates of the disqualification
period.
The Commission notes the claimant contends his severance payment was
actually a bonus since the employer withheld a higher percentage of taxes than was
withheld from his regular wages and informed him that the payment was taxed as
bonus. The claimant argues that if the payment were truly a severance payment,
taxes would have been withheld at the same percentage as his regular wages. The
claimant’s argument, however, is without merit. Regardless of whether it was a
bonus or a severance payment, the lump sum payment is subject to the withholding
rate applicable to all supplemental wages as provided in 26 C.F.R. §31.3402(g)1(a)(1)(i). Bonuses and severance pay are both categorized as “supplemental wages,”
as opposed to “regular wages.” See IRS Publication 15 (2013) (Circular E), Chapter
7, Supplemental Wages. IRS Revenue Ruling 2008-29 (Internal Revenue Bulletin
2008-24 (June 16, 2008)) provides, “Severance pay is supplemental wages because it
is not a payment for services in the current payroll period but a payment made upon
or after termination of employment for an employment relationship that has
terminated.” Withholding for severance can be handled under different methods,
but it is not withheld on the same basis as regular wages. Id. One common method
for supplemental wages under $1,000,000 annually is a flat 25% withholding. 26
C.F.R. §31.3402(g)-1(a)(7). The claimant, therefore, is mistaken in his belief that a
lump sum severance payment would have the same percentage of taxes withheld as
his regular wages, and is similarly mistaken in his belief that a lump sum bonus
payment would have a higher percentage of taxes withheld than a lump sum
severance payment.
Additionally, the claimant asserted at the hearing he is entitled to benefits
because his position was eliminated, regardless of any severance payment, and that
he knows others who have received severance payments without being disqualified
from receipt of reemployment assistance benefits. We note, however, that a revision
to the reemployment assistance statute that became effective August 1, 2011, added
severance payments to the list of payments that would operate to disqualify a
claimant from receipt of benefits. Accordingly, we conclude that the claimant may
very well know of others who received severance pay and were not disqualified from
receipt of benefits prior to the August 1, 2011, effective date of the statutory
revision.
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While the claimant’s disqualification under Section 443.101(3)(b), Florida
Statutes, is supported by the record, the period of disqualification is incorrect and
the record was not sufficiently developed to correctly calculate the number of weeks
of disqualification; therefore, the case must be remanded for further proceedings.
On remand, the referee must adduce testimony from the claimant to establish the
correct amount of the claimant’s average weekly wage. The referee must issue a
decision calculating the number of weeks of disqualification based on the severance
amount and average weekly wage amount provided by the claimant in his testimony,
and determine the dates of the disqualification period.
The decision of the appeals referee is vacated and the case is remanded for
further proceedings.
It is so ordered.
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