STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
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Claimant/Appellant
R.A.A.C. Order No. 13-05345

vs.
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Referee Decision No. 13-46153U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.
Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.
Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to reopen or
supplement the record by the acceptance of any additional evidence sent to the
Commission or to remand the case for further proceedings. The Commission
concludes the record adequately supports the referee’s material findings and the
referee’s conclusion is a correct application of the pertinent laws to the material facts
of the case.
The Commission notes that the claimant’s contention that she had good cause
to quit due to the owner’s mistreatment of her is not consistent with the facts found
by the referee. Moreover, her testimony as to the owner’s verbally harassing
comments lacks sufficient specificity for the Commission to conclude she had good
cause attributable to the employer, even if the referee had accepted some or all of
her testimony. Conclusory allegations of harassment or mistreatment are
insufficient to establish good cause. The claimant must show good cause as would
reasonably impel the average, able-bodied qualified worker to give up his or her
employment. Uniweld Products, Inc. v. Industrial Relations Commission, 277 So. 2d
827, 829 (Fla. 4th DCA 1977). Since good cause is measured under an objective
standard, the fact that claimant subjectively found the employer’s conduct hostile or
offensive is not determinative. Instead, specific testimony elucidating the
complained-of behavior, or demonstrating examples of such behavior, must be
provided so that the referee can determine whether good cause exists under the
objective standard. In this case, the only specific information claimant provided was
that the owner required her to stand during procedures, and that he mistakenly
called her another person’s name. These incidents are not sufficient to establish
good cause under an objective standard.
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The Reemployment Assistance Appeals Commission has received the request
of the claimant’s representative for the approval of a fee for work performed in
conjunction with the appeal to the Commission, as required by Section 443.041(2)(a),
Florida Statutes. In examining the reasonableness of the fee, the Commission is
cognizant that: (1) in the event a claimant prevails at the Commission level, the law
contains no provision for the award of a representative’s fees to the claimant’s
representative, by either the opposing party or the State (i.e., a claimant must pay
his or her own representative’s fee); and (2) the amount of reemployment assistance
secured by a claimant may be very small. The legislature specifically gave referees
(with respect to the initial appeal) and the Commission (with respect to the higherlevel review) the power to review and approve a representative’s fees due to a
concern that claimants could end up spending more on fees than they could
reasonably expect to receive in reemployment assistance.
Upon consideration of the complexity of the issues involved, the services
actually rendered to the claimant, and the factors noted above, the Commission
approves a fee of $650.
The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits. The employer’s account is relieved of charges in connection with this claim.
It is so ordered.
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