STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellant
R.A.A.C. Order No. 13-05126

vs.
Employer/Appellee

Referee Decision No. 13-29558U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.
Upon consideration, the Commission finds that the appeal of the referee’s
decision was timely filed. The Commission has jurisdiction to decide the case.
Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. It is the referee’s responsibility
to develop the hearing record, weigh the evidence, resolve conflicts in the evidence,
and render a decision supported by competent and substantial evidence. While
hearsay evidence is admissible at a hearing, it can only be used to supplement or
explain other evidence, and is not sufficient in itself to support a finding of fact
unless admissible over objection in a civil action. Fla. Admin. Code R. 73B20.024(3)(d). Such evidence, in fact, may not be considered as “competent evidence.”
The “Appeals Information” pamphlet provided to the parties prior to the hearing
placed them on notice that “the best type of evidence is testimony from someone who
was present when an event occurred and can answer specific questions about what
happened” and that documents or affidavits standing alone are normally regarded as
“hearsay” and may be insufficient to prove a case.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.
The parties were advised prior to the hearing that the hearing was their only
opportunity to present all of their evidence in support of their case to the referee.
Having considered all arguments raised on appeal and having reviewed the hearing
record, the Commission concludes that no legal basis exists to reopen or supplement
the record by the acceptance of any additional evidence sent to the Commission or to
remand the case for further proceedings.
The Commission concludes the record adequately supports the referee’s
material findings and the referee’s conclusion is a correct application of the pertinent
laws to the material facts of the case. In order to not be disqualified for benefits
under reemployment assistance law, an employee who resigns employment must
have “good cause,” which includes only that cause attributable to the employing unit
which would compel a reasonable employee to cease working, or attributable to the
individual’s illness or disability requiring separation from his or her work.
§443.101(1)(a)1, Fla. Stat.
In Uniweld Products, Inc. v. Industrial Relations Comm., 77 So. 2d 827, 829
(Fla. 4th DCA 1973), the court held that “[t]o voluntarily leave employment for good
cause [attributable to the employer], the cause must be one which would reasonably
impel the average able-bodied qualified worker to give up his or her employment.” In
establishing an objective test, the court noted that “[t]he applicable standards are
the standards of reasonableness as applied to the average man or woman, and not to
the supersensitive.” Id. In that case, the claimant resigned due to the business
owner’s routine yelling and screaming at her, along with other employees. The court
held that such conduct was not sufficient to meet the reasonableness test. The
Commission notes that an employee is not expected to tolerate physical abuse, or a
serious threat thereof, but in this case, the referee could properly draw an inference
based on the evidence that there was no such threat and that the claimant did not
have good cause, especially since the individual involved was not her primary
supervisor.
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Even if any employee may have good cause to quit, “[w]henever feasible, an
individual is expected to expend reasonable efforts to preserve his employment.”
Glenn v. Florida Unemployment Appeals Comm., 516 So. 2d 88, 89 (Fla. 3d DCA
1987). After the second incident, claimant gave her supervisor an ultimatum, and
did not go to human resources. She quit the same day of the incident. Again, the
record evidence is sufficient that the referee could reasonably have concluded that
claimant failed to take reasonable steps to preserve her employment.
The referee's decision is affirmed.
It is so ordered.
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