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vs.
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Referee Decision No. 13-33514EC

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.
Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.
Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to reopen or
supplement the record by the acceptance of any additional evidence sent to the
Commission or to remand the case for further proceedings.
The Commission has reviewed the entire record in this case and concludes that
competent, substantial evidence exists to support the referee’s findings of fact. This
case involves an incident in which the claimant, in an effort to prevent possible
damage to equipment or supplies at work, hurried into a machine while failing to
ensure that both the machine’s air line and electric line were properly locked out.
According to the evidence, the claimant had properly secured the hasp on the air
line, but the hasp on the electric line, though attached, was not properly locked. The
claimant testified that this error was an oversight due to his desire to correct the
problem quickly. He acknowledged, and the referee properly found that, when he
went into the cage, he was not sure that he had properly locked out the machine.
It is clear that, prior to the passage of Chapter 2011-235, Laws of Florida, the
claimant’s actions would not have amounted to misconduct. A single isolated act of
simple negligence does not constitute misconduct under subparagraph (b) of the
definition of misconduct. Spink v. Unemployment Appeals Commission, 798 So. 2d
899, 901-02 (Fla. 5th DCA 2001); See also Borrego v. Unemployment Appeals
Commission, 884 So. 2d 520, 522 (Fla. 3d DCA 2004). However, in 2011, the
Legislature added subparagraphs (c) – (e) to Section 443.036(30), Florida Statutes
(2013). Subparagraph (e) provides that misconduct includes:
(e) A violation of an employer’s rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule’s requirements;
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2. The rule is not lawful or not reasonably related to the
job environment and performance; or
3. The rule is not fairly or consistently enforced.
This provision “expresses the legislative intent that a claimant may be disqualified
from benefits where it is established he or she committed a ‘violation of an
employer’s rule.’” Crespo v. Florida Reemployment Assistance Appeals Commission,
128 So. 3d 49, 52 (Fla. 3d DCA 2012). The Commission concludes that the finding of
a violation of the rule is correct.
Once the employer has shown a violation, the claimant bears to burden to
establish one of the three defenses. Crespo, supra. In this case, the Commission has
considered whether, on these facts, the employer’s rule is fairly enforced. In doing
so, we balance the culpability of the claimant, on the one hand, with the nature and
purpose of the rule on the other. Here, the claimant at least attempted compliance
with the work rule, and his negligence in doing so was motivated not by personal
interest, but by a desire to prevent an accident or damage in the workplace. We
further note that there is no evidence of a prior violation of the rule by the claimant,
or a warning regarding the same. This constitutes a very low degree of culpability
on the part of the claimant. On the other hand, the work rule at issue is highly
significant. Although not called so in the findings, the evidence established that the
employer rule here was the “energy control procedure” mandated by the
Occupational Safety and Health Administration under its “lock out/tag out”
standard, 29 C.F.R. §1910.147. This standard requires an employer to develop,
implement and enforce procedures to ensure that powered equipment is “locked out,”
i.e., the power supply to the machine is interrupted, so as to prevent accidental
startup or electrocution where specified work is being performed around an off-line
machine. When “lock out” is not possible, the employer must apply “tag out”
procedures. Because this energy control procedure is mandatory, because the
employer is subject to OSHA sanctions if it is not adopted and enforced, and, most
importantly, because it is designed to save the lives and limbs of employees and
avoid the accompanying losses to the employer, the Commission gives a high degree
of deference to the employer’s enforcement of this rule. Given the reasons for and
importance of the procedures, the employer is entitled to require strict compliance,
and the Commission concludes that the procedure was fairly enforced in these
circumstances. Accordingly, the decision of the referee finding the claimant
disqualified is affirmed.
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The Reemployment Assistance Appeals Commission has received the request
of the claimant’s representative for the approval of a fee for work performed in
conjunction with the appeal to the Commission, as required by Section 443.041(2)(a),
Florida Statutes. In examining the reasonableness of the fee, the Commission is
cognizant that: (1) in the event a claimant prevails at the Commission level, the law
contains no provision for the award of a representative’s fees to the claimant’s
representative, by either the opposing party or the State (i.e., a claimant must pay
his or her own representative’s fee); and (2) the amount of reemployment assistance
secured by a claimant may be very small. The legislature specifically gave referees
(with respect to the initial appeal) and the Commission (with respect to the higherlevel review) the power to review and approve a representative’s fees due to a
concern that claimants could end up spending more on fees than they could
reasonably expect to receive in reemployment assistance.
Upon consideration of the complexity of the issues involved, the services
actually rendered to the claimant, and the factors noted above, the Commission
approves a fee of $200.
The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits.
It is so ordered.
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