STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order No. 13-04377

vs.
Employer/Appellant

Referee Decision No. 13-33356U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not disqualified from receipt of benefits.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
Procedural error requires this case to be remanded for further proceedings;
accordingly, the Commission does not now address the issue of whether the claimant
is eligible/qualified for benefits.
The referee’s findings of fact state as follows:
The claimant worked as a full-time laborer for a company from
August 3, 2012 through August 16, 2012. The claimant’s
supervisor told the claimant to drive “undocumented” people. The
claimant spoke with a police officer about it, and the police officer
told the claimant that it was not permitted. The claimant told his
supervisor. The claimant’s supervisor continued to want him to do
so. The claimant told his supervisor that he was separating at
that time for driving undocumented people illegally.
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Based on these findings, the referee held the claimant voluntarily left work
with good cause attributable to the employing unit. Upon review of the record and
the arguments on appeal, the Commission concludes the record was not sufficiently
developed; consequently, the case must be remanded.
At the hearing before the appeals referee, the claimant testified he quit his
employment because the employer’s owner required him to transport
“undocumented” workers. He testified he asked a Hialeah police officer if
transporting “undocumented” workers would lead to problems for him or the
company and the officer indicated that transporting such workers could create
problems for him in his individual capacity. Lastly, the claimant testified that when
he questioned the employer’s administrative assistant about having to transport
“undocumented” workers, she denied having knowledge of the situation.
On appeal to the Commission, the employer asserts the claimant quit due to
the distance from his home to the jobsite and disputes the claimant’s allegation that
he was required to transport “undocumented” workers. We note that the claimant’s
appeal of the April 16, 2013 determination holding him disqualified from receipt of
benefits does not address the reason he separated from his employment.
Consequently, we find the employer had no notice that the claimant would argue he
was required to transport “undocumented” workers.
The employer’s assertions on appeal indicate the employer was surprised by
the claimant’s testimony. To ensure each party receives a fair hearing, the referee's
decision is vacated and the case is remanded for a supplemental hearing in order to
provide the employer with an opportunity to rebut the claimant’s testimony that he
voluntarily left his employment because he was required to transport
“undocumented” workers. See Montalbano v. Unemployment Appeals Commission,
873 So. 2d 417, 419 (Fla. 4th DCA 2004); see also Penton v. Royal Crown Bottling
Company of Chicago, 646 So. 2d 267 (Fla. 1st DCA 1994).
In addition to the foregoing, the referee must clarify what the claimant meant
when he identified his coworkers as “undocumented” workers. See Fla. Admin. Code
R. 73B-20.024(3)(b). The referee may also inquire with the employer regarding the
employer’s compliance as to these employees with the relevant provisions of the
Immigration Reform and Control Act (“IRCA”), as amended, relating to employee
verification, and whether the employer knew the employees at issue were not
authorized to work in the United States. However, this is the limit of the referee’s
permissible inquiry into these issues. While IRCA prohibits an employer from
knowingly hiring an unauthorized alien, or failing to comply with the documentation
procedures established pursuant to IRCA, (8 U.S.C. §1324a(a)(1)), or continuing to
employ an employee who the employer knows lacks authorization, (8 U.S.C.
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§1324a(a)(2)), IRCA also prohibits an employer from discriminating on the basis of
national origin, and improper discrimination may include requiring more or
additional documentation where the documents provided are facially sufficient. (8
U.S.C. §1324b(a)). It is neither the employer’s right nor responsibility to enforce the
immigration laws, beyond the specific requirements listed above, and an employer
who, in good faith, properly complies with the established documentation
procedures, including use of the I-9 form or E-Verify, is considered to have a defense
against any claim of violation of 8 U.S.C. §1324a(a)(1)(A). See 8 U.S.C. §1324a(a)(3);
8 C.F.R. §274a.4. Thus, the issue in this case is not whether or not the claimant was
asked to transport “undocumented” workers, but rather, whether the employer
instructed him to transport employees the employer knew were not authorized or
had not been documented by the employer.
On remand, the employer must be provided an opportunity to rebut the
claimant’s assertion that he left his employment because his employer required him
to transport “undocumented” workers. In addition, the referee must require the
claimant to clarify what he means when he utilizes the phrase “undocumented”
worker. The referee must then render a new decision based upon the supplemented
record.
The decision of the appeals referee is vacated and the case is remanded for
further proceedings.
It is so ordered.
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