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REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
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Claimant/Appellant
R.A.A.C. Order No. 13-03784

vs.
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Referee Decision No. 13-21881U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the claimant’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein
the claimant was held disqualified from receipt of benefits and the employer’s
account was noncharged.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The issue before the Commission is whether the claimant was discharged by
the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.
The referee’s findings of fact state as follows:
The claimant worked for the employer as a certified service tech
from February 16, 2010, to November 27, 2012. The employer’s
policies prohibit employees from carry[ing] weapons on the
employer’s premises. The claimant received the employer’s policy
at the time of hire via the employer’s intranet. On or about
November 2, 2012, the claimant was in an altercation with an
employee on the employer’s property. The claimant pulled a gun
from his car to protect himself from the other employee. The
employee discharged the gun in the air. The claimant was
discharged for carrying a weapon on the employer’s property.
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Based on these findings, the referee held the claimant was discharged for
misconduct connected with work. Upon review of the record and the arguments on
appeal, the Commission concludes the referee’s decision is not supported by
competent and substantial evidence and, therefore, is not in accord with the law;
accordingly, it is reversed.
When the issue before the appeals referee relates to the claimant’s separation
from employment, the employer bears the initial burden of proving either the
claimant was discharged for misconduct connected with work or the claimant
voluntarily quit, in which case the burden shifts to the claimant to show good cause
for quitting. See Lewis v. Lakeland Health Care Ctr., Inc., 685 So. 2d 876, 878 (Fla.
2d DCA 1996). The proof necessary to carry this burden must consist of competent,
substantial evidence. See Tallahassee Housing Authority v. Unemployment Appeals
Commission, 483 So. 2d 413 (Fla. 1986); De Groot v. Sheffield, 95 So. 2d 912 (Fla.
1957). In this case, the record reflects the claimant was discharged. The employer,
however, failed to meet its burden of establishing the claimant’s discharge was for
misconduct connected with work.
Section 443.036(30), Florida Statutes, states that misconduct connected with
work, “irrespective of whether the misconduct occurs at the workplace or during
working hours, includes, but is not limited to, the following, which may not be
construed in pari materia with each other”:
(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.
(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.
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(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.
At the hearing before the appeals referee, the employer’s human resource
representative testified the claimant was discharged for allegedly violating the
employer’s policy which prohibited employees from carrying weapons on company
premises. The human resources representative, however, admittedly had no
firsthand knowledge regarding the circumstances that led to the claimant’s job
separation. The witness explained that her knowledge of the claimant’s separation
was based on the information documented in the separation notice which she
received from a supervisor who is no longer employed by the company. The
employer did not show the claimant was carrying a weapon on company property as
prohibited by the policy; accordingly, the employer failed to establish the claimant
violated a rule.
The Commission notes the claimant’s testimony reflects he was not on duty at
the time of the incident and that he was only on the employer’s property to drive
home another employee who was intoxicated. His testimony further reflects he
acted in self-defense when the employee approached him displaying hostility and it
was the employee, not the claimant, who actually discharged the firearm in the air
after she forcibly took the firearm from him. The employer has failed to demonstrate
how the claimant’s actions in defending himself during off-duty hours violated any
existing policy and warrants disqualification under subsection (e) or any other
subsection of the statutory definition of misconduct set forth above. Additionally,
Section 790.251(4), Florida Statutes, allows individuals who obtain a concealed
weapon license to carry firearms if locked in the car and used in self-defense when
reasonably necessary. See Crespo v. Florida Reemployment Assistance Appeals
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Commission, 37 Fla. L. Weekly D 2771 (Fla. 3d DCA 2012). Based solely on the
competent evidence of record, the Commission concludes that the claimant's actions
did not rise to the level of misconduct as that term is defined in Section 443.036(30),
Florida Statutes. The claimant, therefore, is not disqualified from the receipt of
benefits.
The decision of the appeals referee is reversed. If otherwise eligible, the
claimant is entitled to benefits. The employer’s record shall be charged with its
proportionate share of benefits paid in connection with this claim.
It is so ordered.
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