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	PETITIONER:
	

	Employer Account No. - <1296402>
	

	<DEMPSEY & ASSOCIATES PA
BERNARD H DEMPSEY JR>
	

	<1560 ORANGE AVE STE 200
WINTER PARK FL  32789-5544                                                                                                                                                                                                                                                          >
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-32588L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated <January 27, 2009>, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of <August, 2009>.
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	<TOM CLENDENNING>

	Director, Unemployment Compensation Services

	<AGENCY FOR WORKFORCE INNOVATION>
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-32588L    
>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <January 27, 2009>.

After due notice to the parties, a telephone hearing was held on <April 30, 2009>.  The Petitioner was represented by its attorney.  A shareholder, a bookkeeper, and a lead paralegal testified as witnesses.  The Respondent was represented by a Department of Revenue Tax Specialist II.  A Tax Specialist II testified as a witness.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as paralegals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.
Findings of Fact: 

1. The Petitioner is a law firm.  The Joined Party performed services for the Petitioner as a paralegal from May 1, 2003, until October 8, 2006, and from January 11, 2007, until approximately November 2008.  The Petitioner classified the Joined Party as an employee until October 8, 2006, and as an independent contractor beginning January 11, 2007.  The Joined Party filed a claim for unemployment compensation benefits after she was separated from work with the Petitioner in approximately November 2008.  

2. The Joined Party did not receive wage credits based on her earnings from the Petitioner during the base period of the claim and she filed a request for reconsideration.  As a result an investigation was assigned to the Department of Revenue.

3. By determination dated January 27, 2009, the Department of Revenue notified the Petitioner by letter, mailed to the Petitioner's correct address of record, that the persons performing services for the Petitioner as paralegals are the Petitioner's employees retroactive to January 1, 2004.  The determination was received by the Petitioner.

4. Among other things the determination states "This letter is an official notice of the above determination and will become conclusive and binding unless you file written application to protest this determination within twenty (20) days from the date of this letter.  If your protest is filed by mail, the postmark date will be considered the filing date of your protest."

5. The Petitioner filed an appeal by letter dated February 17, 2009.  The letter was provided to an individual in the Petitioner's office to apply postage with a Pitney Bowes postage meter and to then place the letter in the outgoing mail.  The postage meter imprinted postage in the amount of $5.49 on the envelope with a date of February 17, 2009.  On February 23, 2009, the lead paralegal observed that the letter had been returned by the post office.  A removable sticker had been placed on the envelope stating that the postage of $5.49 was insufficient.  The lead paralegal imprinted the additional postage by postage meter stamp dated February 23, 2009, and re-mailed the letter.  The letter of protest was received by the Department of Revenue on February 25, 2009.  The post office did not print a postmark on the envelope.

Conclusions of Law: 

6. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

7. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides:
Determinations issued pursuant to Sections 443.1216, 443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.
8. Rule 60BB-2.023(1), Florida Administrative Code, provides, in pertinent part:
Filing date. The postmark date will be the filing date of any report, protest, appeal or other document mailed to the Agency or Department.  The "postmark date" includes the postmark date affixed by the United States Postal Service or the date on which the document was delivered to an express service or delivery service for delivery to the Department.

9. Rule 60BB-2.022(5), Florida Administrative Code provides:

Computation of time: In computing any period of time prescribed, calendar days are counted; the date of issuance of a notice is not counted. The last day of the period is counted unless it is a Saturday, Sunday, or holiday; in which event the period will run until the end of the next day that is not a Saturday, Sunday, or holiday. Holidays are those dates designated by Section 110.117(1) and (2), F.S., and any other day that the offices of the United States Postal Service are closed.
10. The twentieth day after January 27, 2009, is Monday, February 16, 2009.  February 16, 2009, is President's Day, and is a holiday on which the offices of the United States Postal Service were closed.  Therefore, the last day for filing the appeal was February 17, 2009.

11. The Petitioner has not challenged the mailing date of the determination, the correctness of the mailing address, or the timely receipt of the determination.  The Petitioner does not contend that the Petitioner's failure to mail the protest with the proper postage affixed on or before February 17, 2009, was in any way the fault of the Department of Revenue or the Agency for Workforce Innovation.

12. The United States Postal Service did not postmark the envelope; however, the envelope bears two dated postage meter stamps, the first of which is dated February 17, 2009.  However, no competent evidence was presented by the Petitioner to show that the letter was actually mailed on February 17, 2009.  The postage meter date was placed on the envelope by the Petitioner's office, not by the United States Postal Service.

13. The term "postmark" is not defined by the Unemployment Compensation Law or by Florida Unemployment Compensation Tax Rules.  Although 60BB-2.02, FAC, states that the postmark date includes the postmark date affixed by the United States Postal Service, it does not specifically state that it excludes a postage meter date affixed by private party.  However, it is reasonable to assume that if the Agency or the Legislature had intended that a postage meter date must be accepted as proof of mailing, the term "postmark" would have been defined by law or rule to include a postage meter date.  In Vocelle v. Knight Brothers Paper Company, 118 So.2d 664 (Fla. 1960), the court stated “The rule is equally well established that neither the courts nor the administrative agencies have the power to modify the plain purpose and intent of the Legislature as expressed by the language employed in the statutes and thus bring about what may be conceived in the minds of the judges or the administrators to be a more practical or proper result.”
14. The term "postmark" is defined by Black's Law Dictionary as "an official mark put by the post office on an item of mail to cancel the stamp and to indicate the place and date of sending or receipt."  Black's Law Dictionary 1205 (8th ed. 2004).

15. The United States Postal Service Domestic Mail Manual, 4.1.1, identifies a postage meter as a "postage evidencing system" and defines that term as a device a customer uses to print evidence that postage required for mailing has been paid.
16. A postage meter date is not proof of mailing.  It is only proof of the amount of postage paid.  It does not constitute proof of mailing any more than the act of pasting a stamp on an envelope constitutes proof of mailing of a letter.  No competent evidence was presented by the Petitioner to show when the protest letter was originally mailed, only that on February 23, 2009, the lead paralegal became aware that the letter had not been accepted by the United States Postal Service for delivery because of insufficient postage.  The protest letter was then mailed with the proper payment for delivery of the letter to the Department of Revenue on February 23, 2009.
17. Since the United States Postal Service will not deliver mail unless the proper postage is paid, the Petitioner's attempt to file an appeal without sufficient postage does not constitute the filing of an appeal.  The Petitioner protest was not filed until February 23, 2009, when the lead paralegal added the additional postage and mailed the letter, six days after the determination became final.
Recommendation: It is recommended that the Petitioner's appeal of the determination dated <January 27, 2009>, be <DISMISSED> due to lack of jurisdiction.

Respectfully submitted on <June 8, 2009>.
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	<R. O. SMITH>, Special Deputy

	
	Office of Appeals
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