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	PETITIONER:
	

	Employer Account No. - <2410698>
	

	<THE CANTERBURY SCHOOLS OF FLORIDA INC >
	

	<990 62ND AVE NE
ST PETERSBURG FL  33702-7611                                                                                                                                                                                                                                                          >
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-32583L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <>August 13, 2008, is MODIFIED to reflect liability effective January 1, 2004.  It is ORDERED that the Petitioner's election to reimburse the Unemployment Compensation Trust Fund for unemployment compensation benefits paid which are attributable to service in the employ of the Petitioner is approved effective January 1, 2004.  It is ORDERED that the Petitioner is not required to file wage reports for the period January 1, 2004, through December 31, 2006.  It is ORDERED that the determination dated <January 30, 2009>, assessing penalties of $200 is REVERSED.  If other penalties have been assessed, it is ORDERED that those penalties are waived.
<><>
DONE and ORDERED at Tallahassee, Florida, this _______ day of <October, 2009>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <January 30, 2009>.

After due notice to the parties, a telephone hearing was held on <June 10, 2009>.  The Petitioner was represented by its attorney.  The Petitioner's Business Manager testified as a witness.  The Respondent, represented by a Department of Revenue Senior Tax Specialist, appeared and testified.  A Tax Law Specialist testified as a witness.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.>
Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.
Whether the Petitioner is entitled to a waiver of penalty and interest for delinquent reports pursuant to Section 443.141(1), Florida Statutes and Rule 60BB-2.028(4), Florida Administrative Code.
Findings of Fact: 

1. The Petitioner, The Canterbury School of Florida, Inc., is an independent private school, consisting of pre-kindergarten through twelfth grade, which was formed in 1968.  Although the school is affiliated with a church and leases property from the church, the school is operated for educational purposes rather than religious purposes.  The school is not owned by the church or operated by the church.  Since inception the school has operated under a non-profit 501(c)(3) exemption issued by the Internal Revenue Service.  Since its inception the Petitioner has always had at least four employees.  By letter dated January 13, 1982, the Florida Department of Labor and Employment Security notified the Petitioner that the Petitioner was not liable to pay Florida unemployment compensation taxes.

2. The Joined Party was employed by the Petitioner as business manager from June 2006 through December 2006.  The Joined Party filed a claim for unemployment compensation benefits effective January 21, 2008.  The filing on that date established a base period from October 1, 2006, through September 30, 2007.  The Joined Party did not have any wage credits from her employment with the Petitioner.  The Joined Party requested that the Department of Revenue review and verify the Petitioner's unemployment compensation liability status.

3. By letter dated August 13, 2008, the Department of Revenue notified the Petitioner that it had come to the attention of the Department that the Petitioner was not exempt from the Unemployment Compensation Law.  The letter states "as a 501(c)(3), Internal Revenue Code nonprofit organization with more than 4 employees, Canterbury is subject to unemployment tax, per section 443.121(2)(b), F.S."  The letter gave the Petitioner thirty days to register with the Department and to submit the required wage reports.  If the registration form, the tax reports, and payment for taxes were submitted within thirty days all penalties would be waived.  If the Petitioner felt that the Petitioner was not liable for unemployment compensation taxes the Petitioner had thirty days to submit evidence that the Petitioner was exempt from coverage under the law.

4. The Petitioner's attorney responded to the August 13, 2008, letter within the thirty day time limit by letter dated September 5, 2008.  The September 5, 2008, letter stated the reason the Petitioner believed that the Petitioner was exempt from coverage under the Unemployment Compensation Law.

5. The Department of Revenue responded to the September 5, 2008, letter by a letter identified as a Letter of Technical Advice dated November 20, 2008.  The Letter of Technical Advice states that the letter constitutes the opinion of the writer only and that any characterization as being the official position of the Department is misleading.  However, the letter also states that "Per Section 443.1216(3),F.S., Canterbury is subject to Florida unemployment tax because it is a s. 501(c)(3), IRC organization with more than 3 employees.  It has been made liable for unemployment tax as of 7/1/05."  The letter also states "Canterbury may expect delinquency notices and estimated tax assessments.  When Canterbury receives unemployment tax bills, it may protest them to the Agency for Workforce Innovation, as provided by law.  As noted in the fourth paragraph of this letter, this LTA is being issued in response to the disclosed facts and circumstances of your specific situation, and it does not constitute the official position of the Department.  Rather, this letter represents the opinion of the writer only."  The November 20, 2008, letter did not provide appeal rights.

6. On November 26, 2008, the Department of Revenue issued a formal determination of liability stating that the Petitioner was liable for payment of unemployment compensation taxes effective July 1, 2005.  The determination was not mailed to the Petitioner's correct address and was not received by the Petitioner.

7. On or before December 30, 2008, the Department of Revenue mailed an Unemployment Compensation Tax Rate Notice to the Petitioner.  It was mailed to the Petitioner's correct address and was received by the Petitioner.

8. On January 29, 2009, the Petitioner submitted an Election of Nonprofit Organization Method of Payment Under the Florida Unemployment Compensation Law, electing the reimbursable method of payment.

9. By Notice of Final Assessment mailed on or before January 30, 2009, the Department of Revenue assessed $200.00 in penalties for failure to submit unemployment tax employer's reports and payment.  The Notice of Final Assessment was mailed to the Petitioner's correct address and was received.  The Notice of Final Assessment states "If you fail to submit the required report(s) and payment or file a written protest with the area Service Center listed below specifying your objections to this assessment within twenty (20) days from the 'Mailed on or before' date shown above, this assessment will be final and payable."  

10. The Petitioner protested the Notice of Final Assessment by letter dated February 19, 2009.  The basis of the Petitioner's protest was that the Department of Revenue had not made any final determination holding that the Petitioner was liable for payment of unemployment compensation taxes.

11. On an undetermined date, possibly in February or March 2009, the Petitioner spoke to an employee of the Department of Revenue.  That employee advised the Petitioner not to file past due reports until after a hearing was held and until after the protest was resolved.

12. On March 26, 2009, the Department of Revenue issued a determination changing the effective date of the Petitioner's liability for payment of unemployment compensation taxes from July 1, 2005, to January 1, 2004.  The Petitioner did not receive the March 26, 2009, determination.

13. On April 7, 2009, the Department of Revenue notified the Petitioner by a Special Liability Notice that the Petitioner had met the liability requirements for unemployment compensation tax and that, since the Petitioner had elected to reimburse, the Petitioner would not be required to submit payments with the tax reports but would be billed for any unemployment compensation benefits paid against the account.  The determination did not contain or refer to an effective date of liability.  The April 7, 2009, determination was mailed to the Petitioner's correct address and was received.

14. The Petitioner acknowledges that it is subject to the Florida Unemployment Compensation Law effective January 1, 2004, and is willing to accept liability effective January 1, 2004.  The Petitioner elects to be a reimbursable employer effective January 1, 2004.  The Petitioner requests that it not be required to submit wage reports for periods of time prior to January 1, 2007, because it would be an unnecessary burden on the Petitioner.  As a reimbursable employer the Petitioner accepts responsibility for reimbursement of benefits paid to the Joined Party and other claimants whose unemployment compensation claims are based on employment with the Petitioner.

Conclusions of Law: 

15. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

16. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides:

Determinations issued pursuant to Sections 443.1216, 443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

17. The August 13, 2008, letter clearly determines that the Petitioner is liable for unemployment compensation taxes and even provides that penalties will be assessed if the Petitioner does not submit the registration form, the tax reports, and the tax payments within thirty days.  In the alternative, the letter advises that the Petitioner has thirty days to protest.  Although the Florida Administrative Code provides that the protest must be filed within twenty days, the Petitioner reasonably relied upon the protest rights stated in the letter.  Therefore, the Petitioner's September 5, 2008, letter is accepted as a timely protest of the August 13, 2008, liability determination.

18. Section 443.1216(3), Florida Statutes, provides:

The employment subject to this chapter includes service performed by an individual in the employ of a religious, charitable, educational, or other organization, if: 

(a)  The service is excluded from the definition of "employment" in the Federal Unemployment Tax Act solely by reason of s. 3306(c)(8) of that act; and 

(b)  The organization had at least four individuals in employment for some portion of a day in each of 20 different weeks during the current or preceding calendar year, regardless of whether the weeks were consecutive and whether the individuals were employed at the same time. 
19. The Petitioner is a nonprofit educational organization with at least four individuals in employment.  Therefore, the Petitioner is subject to the Unemployment Compensation Law.
20. According to testimony offered by the Respondent's witnesses the "formal" determination of liability dated November 26, 2008, was not mailed to the Petitioner's correct address.  The Respondent's witness testified that it was not received.  Since the determination was not properly mailed and was not received, the November 26 determination is not a binding determination.

21. Both the Unemployment Compensation Tax Rate Notice dated December 30, 2008, and the Notice of Final Assessment dated January 30, 2009, were based on the finality of the November 26, 2008, determination.

22. Section 443.141, Florida Statutes provides:

(1)
Past Due Contributions and Reimbursements. 

(a)
Interest. Contributions or reimbursements unpaid on the date due shall bear interest at the rate of 1 percent per month from and after that date until payment plus accrued interest is received by the tax collection service provider, unless the service provider finds that the employing unit has or had good reason for failure to pay the contributions or reimbursements when due. Interest collected under this subsection must be paid into the Special Employment Security Administration Trust Fund. 

(b)
Penalty for delinquent reports. 

1.
An employing unit that fails to file any report required by the Agency for Workforce Innovation or its tax collection service provider, in accordance with rules for administering this chapter, shall pay to the tax collection service provider for each delinquent report the sum of $25 for each 30 days or fraction thereof that the employing unit is delinquent, unless the agency or its service provider, whichever required the report, finds that the employing unit has or had good reason for failure to file the report. 

23. The evidence in this case reveals that the Petitioner had good reason for failing to file the unemployment compensation tax reports.  The Petitioner protested the August 13, 2008, determination of liability and in response received only a letter that strongly stated that the opinion expressed in the letter did not constitute the official position of the Department of Revenue but only the opinion of the writer.  The letter did not provide further protest rights.  Therefore, the Petitioner is not liable for payment of assessed penalties.

Recommendation: It is recommended that the determination dated August 13, 2008, be modified to reflect liability effective January 1, 2004.  It is recommended that the Petitioner's election to reimburse the Unemployment Compensation Trust Fund for unemployment compensation benefits paid which are attributable to service in the employ of the Petitioner be approved effective January 1, 2004.  It is recommended that the Petitioner not be required to file wage reports for the period January 1, 2004, through December 31, 2006.  It is recommended that the determination dated <January 30, 2009>, assessing penalties of $200 be reversed.  If other penalties have been assessed it is recommended that those penalties be waived pending the final order.<>
Respectfully submitted on <June 12, 2009>.
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