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	DOCKET NO. <2008-96488L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <August 20, 2008>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <February, 2009>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <August 20, 2008>.

After due notice to the parties, a telephone hearing was held on <November 19, 2008>.  The Petitioner was represented by its attorney.  The Petitioner's president testified as a witness.  The Respondent, represented by a Revenue Specialist III from the Florida Department of Revenue, appeared and testified.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.  Proposals which are supported by competent evidence and are relevant and material are incorporated herein.  

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals as wedding planners/public relations persons constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Findings of Fact: 

1. The Petitioner is a corporation which was formed in 1992 for the purpose of operating a wedding and event planning business.  The Petitioner's president is active in the operation of the business and the business is operated from the president's residence.  The Petitioner has employed one individual for the past eleven years as a full time assistant to the president.  Among other things that individual is responsible for training the wedding planners and the administrative employees.  Several individuals are employed to perform administrative tasks.  Some of the administrative employees also perform sales and wedding planning.  All of the Petitioner's acknowledged employees work from their homes.  The Petitioner also uses approximately ten workers to do "overflow" wedding planning on an as needed basis.  The Petitioner does not acknowledge any of the overflow wedding planners to be employees and considers them to be independent contractors.  The wedding planners also work from their homes.
2. The Joined Party is an individual with a background and education in public relations.  In November 2006 the Joined Party sent an email to the Petitioner inquiring about employment opportunities as a wedding planner.  The Joined Party had never worked as a wedding planner, however, she had previous experience planning other types of events.  It was the Joined Party's intent to obtain employment as a wedding planner so that she could gain experience in that field.  The Petitioner informed the Joined Party that there were no full time employment positions available but that work was available to do wedding planning on an as-needed basis.  The Petitioner interviewed the Joined Party and informed the Joined Party that the Joined Party would initially work as an assistant to other wedding planners until she gained sufficient experience to work alone.  The Joined Party was informed that she would work on-call, that she would be paid $10 per hour, and that she would be an independent contractor.  The Petitioner did not explain what the term independent contractor meant.  The Joined Party did not understand the term independent contractor but she did understand that she would be responsible for paying her own taxes.  The Petitioner provided the Joined Party with an employee information sheet and a non-compete agreement.  The Joined Party completed both documents and accepted the Petitioner's offer of work beginning in December 2006.

3. The Petitioner informed the Joined Party that she would work from her home and that she needed to have a computer.  The Petitioner offered to provide a computer to the Joined Party, however, the Joined Party chose to use her own computer.  A computer network administrator assigned a password to the Joined Party which allowed remote access to the Joined Party's computer and allowed the Joined Party to access the Petitioner's computer virtual office network.  

4. The Joined Party was required to read a training manual before going on her first work assignment as an assistant to a wedding planner.  The Petitioner maintains a calendar of scheduled weddings.  The calendar lists the name of the assigned wedding planner and also the name of the assistant for each event.  The Joined Party was informed that she could put her name in the calendar for any event that did not have an assistant already assigned.  The Joined Party was required to observe the wedding planner and to do whatever she was instructed to do.  In that manner the Joined Party was trained to be a wedding planner over a period of three to four months.  The Joined Party was paid by the Petitioner during the training period and her performance was evaluated.  Eventually, the Petitioner determined that the Joined Party was capable of performing services as a wedding planner without direct supervision.

5. All of the Petitioner's wedding planners are trained in the same manner as the Joined Party was trained.  After the Joined Party was designated by the Petitioner as a wedding planner, the Joined Party was responsible for training new wedding planners.  The Joined Party was required to supervise the assistant wedding planners, evaluate their work, and make recommendations to the Petitioner concerning whether the assistants were qualified to work alone as wedding planners.

6. The Joined Party did not have a business occupation license nor business liability insurance.  She did not offer her services to the general public and performed services only for the Petitioner's clients that were assigned to her by the Petitioner.  The Joined Party did not bill the clients for services performed nor collect any fees directly from the clients.  The clients paid the Petitioner for the services performed by the Joined Party.  The wedding planners are required to hire service providers such as florists and entertainers.  The service providers are paid by the Petitioner.  Some of the weddings are packages booked through hotels.  The hotels pay the Petitioner for the wedding planning services and the Petitioner pays a flat rate to the wedding planner.  While working as a wedding planner for the Petitioner the Joined Party always considered herself to be the Petitioner's employee.

7. The Petitioner provided the Joined Party with a list of items to be done at specific intervals for each assigned wedding.  She was instructed what to do and how to do it.  At the conclusion of each wedding the Joined Party was required to provide the Petitioner with an update explaining how the wedding went.
8. Several months after the Joined Party began working as a wedding planner, the Joined Party was informed that another individual who had performed services for the Petitioner as a wedding planner had left and started her own business.  The Petitioner contacted the Joined Party and asked if the Joined Party had signed the non-compete agreement at the time of hire.  The Joined Party replied that she had.  The Petitioner confirmed with the Joined Party that the Joined Party understood that she could not perform wedding planning services for any other wedding planning company.  The Joined Party also understood that she could not have her own wedding planning clients.

9. The Petitioner provided the Joined Party with a company credit card which was to be used for charging wedding expenses such as photo albums and charging office supplies such as ink for the Joined Party's printer.  If the Joined Party participated in an out of town event, the Joined Party was given permission to charge certain travel expenses.  Initially, the Joined Party used her own cell phone.  At some point in time the Petitioner provided the Joined Party with a cell phone and cell phone service.

10. The weddings are assigned to the wedding planners on a rotating basis.  The wedding planners are to do whatever work is assigned by the Petitioner, however, the wedding planners have the right to reject work assignments.  The Joined Party rejected some wedding assignments prior to May 1, 2007, but felt that she was pressured to not decline the assignments.  If a wedding planner accepts an assignment, the wedding planner must personally perform the work.  A wedding planner may not contract with others to perform the work.
11. In addition to the initial training the wedding planners are required to attend periodic training meetings conducted by the assistant to the president.  Those meetings are held at the assistant's home or at local restaurants.  On one occasion the Joined Party had a conflict with the date of a scheduled meeting and asked to be excused from attending the meeting.  The Joined Party was told that if she valued her job she would attend the meeting.  The Joined Party was paid the regular hourly rate to attend the meetings.
12. In addition to her duties as a wedding planner the Petitioner's president asked the Joined Party to perform some administrative duties.  The Joined Party was paid $7.50 per hour for the time spent performing administrative duties.  The Petitioner determined that amount to be appropriate because that is the hourly rate that the Petitioner pays to all of the individuals who perform administrative duties.  The Petitioner trained the Joined Party how to perform the administrative duties.  The Petitioner told the Joined Party what to do and how to do it.  The Joined Party was trained how to handle any wedding inquiries, how to send out letters, and what questions to ask during interviews.

13. One of the Petitioner's administrative employees left her employment on or about May 1, 2007.  At that time the Petitioner assigned the Joined Party to perform administrative duties from 9 AM until 5 PM each day.  The Petitioner provided the Joined Party with business cards showing the Joined Party's title as Public Relations Manager/Event Planner.
14. The Joined Party was required to be logged onto the computer and the instant messenger program from 9 AM until 5 PM each day.  As of May 1, 2007, the Joined Party no longer believed that she had the right to refuse to perform any administrative tasks or assigned weddings.  On occasion the Joined Party told the Petitioner that she did not have time to perform specific assigned tasks.  The Petitioner told the Joined Party to immediately stop what she was doing and to do what she was told to do "right now."

15. Beginning May 1, 2007, the Joined Party also performed sales.  If the Joined Party sold a wedding she was paid a commission.  The Petitioner determined the price to be quoted for each event based on a price list.

16. In addition to working as a wedding planner, effective May 1, 2007, the Joined Party's assigned duties included managing the calendar, assigning events to wedding planners, updating forms, prices and wedding packages, handling and tracking inquiries, writing blogs, writing in wedding forums, managing the Petitioner's MySpace page, training new employees, assisting employees and wedding planners with any wedding related support, responding to inquiries about employment opportunities, conducting telephone interviews with prospective employees and wedding planners, updating and sending property calendars, creating client contracts, creating and confirming meetings and appointments, assisting the Petitioner's president with tasks for the president's clients, and assisting the president's assistant with her duties.  The Joined Party was required to provide the non-compete agreement to each new employee and wedding planner.

17. The Petitioner provided the Joined Party with a paycheck request form which she was required to complete and submit at the end of each week.  The Joined Party was required to list the starting time for each day, the ending time for each day, the specific tasks performed, the total hours worked for each specified hourly rate of pay, the flat rate earnings involving wedding packages, and the commissions earned from sales.

18. The Petitioner paid the Joined Party based on the information provided on the paycheck request form.  No taxes were withheld from the pay.  The Joined Party did not receive any fringe benefits such as holiday pay, sick pay, paid vacations, health insurance, or retirement benefits.  At the end of the year the Joined Party's earnings were reported to the Internal Revenue Service on Form 1099-MISC as nonemployee compensation.

19. On occasion the Petitioner warned the Joined Party about mistakes.  On one occasion a bride complained to the Petitioner about the wedding planning services provided by the Joined Party.  Although the bride's complaint was a false complaint, the Petitioner refunded a portion of the fee to the bride.  The Petitioner deducted the refund from the Joined Party's pay.

20. Although the Joined Party was not entitled to paid time off, she could request time off from work.  The requests for time off had to be made in advance and had to be approved by the Petitioner before the Joined Party could take the time off from work.

21. At one point in time the Petitioner offered to place the Joined Party on an annual salary of $15,000 rather than pay the Joined Party at separate hourly rates, package rates, and commission.  The Joined Party declined that offer because it would have resulted in a reduction in her total earnings.

22. The Joined Party was paid by the hour when she responded to inquiries from prospective clients.  When responding to an inquiry, which was her assigned duty, the Joined Party also attempted to sell the wedding to the prospective client.  If she was successful in selling the wedding to the client she earned a commission.  In April 2008 the Petitioner told the Joined Party that the Joined Party was earning too much money.  The Joined Party was told that her hours of work were reduced to 9 AM until 3 PM and that she was to do selling after 3 PM when she was not being paid an hourly rate.

23. Either party had the right to terminate the relationship at any time without incurring liability.  On or about June 25, 2008, the Petitioner informed the Joined Party that the Joined Party was released from performing duties for the Petitioner based on downsizing of the company.  The Joined Party discontinued performing administrative tasks for the Petitioner on that date, however, there were pending weddings scheduled through September 19, 2008.  The relationship between the Petitioner and the Joined Party ended on September 19 when the Joined Party completed the last scheduled wedding.

Conclusions of Law: 

24. The issue in this case, whether services performed for the Petitioner by the Joined Party and other individuals as wedding planners/public relations persons constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

25. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
26. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
27. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

28. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

29. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

30. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  
31. The new wedding planners are initially trained by working as assistants at scheduled events.  Their performance is monitored and evaluated during the training period, which in the Joined Party's case was for a period of three or four months.  The Petitioner does not allow a new worker to work as a wedding planner until the Petitioner determines that the worker is fully trained and capable of performing the work to the Petitioner's specifications.  Wedding planners are required to attend periodic meetings and are compensated by the Petitioner for attending.  Through the initial training and the periodic meetings the Petitioner controls how the work is performed.  Client complaints are handled by the Petitioner, not by the wedding planners.  The Petitioner refunded a portion of the fee paid by a client and deducted the refund from the Joined Party's pay.  The client's complaint was not valid, however, the Joined Party had no control over the way the complaint was resolved.  That fact is further evidence that the Petitioner has the right to exercise control over the wedding planners.  The Petitioner assigns the weddings to the wedding planners.  Although the wedding planners have the right to refuse assignments, the Petitioner controls what work may be performed by the wedding planners.  These facts reveal that the Petitioner controls what work is performed as well as how the work is performed.  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

32. Other facts present in this case also point to an employer-employee relationship.  The Petitioner's business is wedding planning.  The wedding planners are not engaged in separate businesses but are an integral part of the Petitioner's business.  The wedding clients are the Petitioner's clients.  The Petitioner determines the amount of the fee charged to the client and is responsible for paying the expenses associated with the wedding.  The wedding planners are required to personally perform the work and may not contract with others to perform the work.  The Joined Party was required to sign a non-compete agreement and she was informed that she could not perform services for other wedding planning companies and she could not have her own clients.  As part of the Joined Party's assigned administrative duties the Joined Party was responsible for ensuring that new wedding planners were provided with the same non-compete agreement.  The method of compensation was by the hour at a pay rate determined by the Petitioner.  The relationship between the Petitioner and the Joined Party was an at-will relationship of relative permanence.  The Petitioner had the right to terminate the relationship at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

33. Although the Joined Party was told at the time of hire that she was an independent contractor, the Joined Party testified that she always believed that she was an employee.  The Joined Party's understanding of the term independent contractor was merely that she was responsible for paying her own taxes.  However, a statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”
34. Based on the facts submitted in this case it is concluded that the Joined Party and other individuals performing services for the Petitioner as wedding planners are employees of the Petitioner.
Recommendation: It is recommended that the determination dated <August 20, 2008>, be <AFFIRMED>.

Respectfully submitted on <December 22, 2008>.
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