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	PETITIONER:
	

	Employer Account No. - <1151788>
	

	<COASTAL AUTO GROUP INC>
	

	<SNIDERS TRUCK & AUTO SALES
PO BOX 6547
TITUSVILLE FL  32782-6547                                                                                                                                                                                                                                                          >
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-31641L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated <June 26, 2007>, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of <August, 2008>.
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	Cynthia R. Lorenzo

	Deputy Director

	<AGENCY FOR WORKFORCE INNOVATION>
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-31641L    
>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <June 26, 2007>.

After due notice to the parties, a telephone hearing was held on <June 5, 2008>. The Petitioner's president appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.  The Petitioner's proposals are discussed in the Conclusions of Law section of the recommended order.

Issue:  <Whether services performed for the petitioner constitute insured employment, and if so, the effective date of the petitioner's liability, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.>
Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.
Findings of Fact: 

1. The Petitioner was selected by the Department of Revenue for an audit of the Petitioner's books and records to ensure compliance with the Unemployment Compensation Law.

2. On or before June 26, 2007, the Department of Revenue issued a determination holding that the Petitioner misclassified some employees as self employed individuals. The determination was mailed to the Petitioner’s correct address of record and was received. The Petitioner's official address of record is P.O. Box 6547, Titusville, Florida.
3. Among other things the determination states, “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.” 
4. The Petitioner operates two business locations. The Petitioner’s president is frequently out of his office for business reasons. The Petitioner's president found the determination approximately three or four weeks after the determination was received. Shortly thereafter, the Petitioner's president made several attempts to contact the tax auditor by telephone so that the tax auditor could explain the justification for the determination. The Petitioner’s president never received what the president considered to be an adequate explanation from the tax auditor.

5. The Petitioner's president appealed the determination by letter postmarked February 20, 2008.

Conclusions of Law:

6. Section 443.141(2)(c), Florida Statutes, provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

7. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides that determinations issued pursuant to Sections 443.1216, 443.131-1312, Florida Statutes, will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed the determination shall become final 20 days from the date the determination is delivered.
8. The evidence in this case reveals that the determination was mailed to the Petitioner’s correct address of record on or before June 26, 2007, and was received. However, a written protest was not filed until February 20, 2008. The Agency does not have jurisdiction over this matter because the appeal was not filed within twenty days from the mailing date of the determination. Therefore, it is recommended that the appeal be dismissed.
9. The Petitioner's Proposed Finding of Fact #1 states that the determination was not received on time because it was mailed to 1231 South Hopkins Ave, which is the Petitioner's second business location.  The evidence reveals that the determination was mailed to the Petitioner's official address of record, a Post Office box. The Petitioner's proposal is not supported by the record and is rejected.

10. The Petitioner's Proposed Finding of Fact #2 states that the Petitioner did not receive requested documentation from the tax auditor concerning the classification of retired people as employees. The Petitioner's testimony reveals that the Petitioner did not request that information from the tax auditor until three or four weeks after the determination was received by the Petitioner. At that point in time the determination had already become final. Proposed Finding of Fact #2 is not relevant to the timeliness issue and is rejected.

Recommendation: It is recommended that the Petitioner's protest of the determination dated <June 26, 2007>, be <DISMISSED> due to lack of jurisdiction.

Respectfully submitted on <June 27, 2008>.
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	<R. O. SMITH>, Special Deputy

	
	Office of Appeals
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