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	PETITIONER:
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-111250L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <October 8, 2008>, is < MODIFIED to reflect a retroactive date of October 18, 2004.  As modified it is ORDERED that the determination holding that the services performed for the Petitioner by the Joined Party and other individuals as phone salespersons be AFFIRMED.<>>
.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <April, 2009>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <October 8, 2008>.

After due notice to the parties, a telephone hearing was held on <January 13, 2009>.  The Petitioner, represented by a member of the LLC, appeared and testified.  The Respondent, represented by a Revenue Specialist from the Department of Revenue, appeared and testified.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals as phone salespersons constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Findings of Fact: 

1. The Petitioner is an LLC which was formed to provide advertising services for the resale of vacation properties, such as timeshares and vacation clubs.  By determination dated August 18, 2005, the Department of Revenue determined that the Petitioner was liable for payment of unemployment compensation taxes effective October 18, 2004.  That determination was based on a claim for unemployment compensation benefits filed by an individual who worked for the Petitioner as a telephone salesperson or telemarketer.  The determination did not address other workers who performed services for the Petitioner as telephone salespersons.  The Petitioner complied with the determination and reported that salesperson as an employee.  Since that time the Petitioner has had as many as twenty telephone solicitors at any one time.  All of the telephone solicitors perform the work under the same terms and conditions.  The Petitioner has not reported any of the other telephone salespersons, including the Joined Party, as employees.

2. The Joined Party answered a newspaper advertisement placed by the Petitioner in November 2007 for telephone solicitors.  The Joined Party was interviewed by the Petitioner and was informed that the Joined Party would be required to contact prospects to determine if those individuals were interested in purchasing the advertising services provided by the Petitioner.  The leads generated by the Joined Party would then be assigned to the sales department.  The Petitioner told the Joined Party that training would be provided and that the Joined Party would be paid $8 per hour and $10 for each lead which she obtained.  The Petitioner told the Joined Party that no taxes would be withheld from her pay.

3. The Petitioner told the Joined Party that she had to obtain a license to work for the Petitioner as a telephone salesperson.  The Petitioner provided the Joined Party with the application for the license and advised the Joined Party that the Petitioner would deduct the $50 license fee from the Joined Party's first paycheck.  The Petitioner also informed the Joined Party that the Joined Party would have to pay the Petitioner a one time payment of $50 in order to use the Petitioner's office, equipment, and supplies.  That payment also was to be deducted from the Joined Party's pay.  The Petitioner gave the Joined Party other paperwork to sign, including an Independent Contractor Agreement.  The Joined Party signed the agreement and the other paperwork without reading the agreement or other paperwork.  The Joined Party began work on November 5, 2007, the same day she signed the paperwork.

4. The Independent Contractor Agreement contains a paragraph which requires the Joined Party to use her best efforts to perform the services under the agreement and provides for a required sales quota.  That paragraph of the agreement also contains a clause intended by the Petitioner to prevent salespersons from performing services for a competitor, or starting a competing business during the term of the agreement and for two years thereafter.

5. The Independent Contractor Agreement specifies that the Joined Party is an independent contractor and not an employee of the Petitioner and that the Joined Party is not eligible for benefits received by the Petitioner's employees.  The agreement specifies that the Petitioner's hours of operation are from 10 AM until 6 PM, Monday through Friday and that the Joined Party is required to perform services at the Petitioner's office location during those hours of operation.

6. The Independent Contractor Agreement provides that the Joined Party must participate in and successfully complete a required two week training program provided by the Petitioner.  The agreement provides that the Joined Party is responsible for parking in a designated parking area and that the Petitioner would provide all equipment, tools, and marketing information at a weekly charge of $50.  The agreement provides that the agreement may be terminated at any time by either party without prior notice.

7. A commission schedule was attached to the Independent Contractor Agreement.  Although the Joined Party was told that she would be paid $8 per hour plus $10 for each lead generated, the Joined Party signed the attachment.  The Joined Party signed the attachment because she believed that the Petitioner might transfer her to the sales department at some time in the future.

8. During the Joined Party's first two days of work she was required to listen to solicitation calls placed by other salespersons.  She was provided with a script to be used for making the sales presentations.  The Joined Party was not required to participate in training for two weeks as specified in the agreement.  The Joined Party was paid $8 per hour to participate in the two day training.

9. After two days of training the Joined Party was allowed to make sales calls by herself.  There was a computer at her assigned work station and a list of names and telephone numbers were displayed on the screen.  The Joined Party contacted each of the individuals on the list and read the script.  The Joined Party was allowed to deviate from the actual wording of the script as long as she conveyed the information accurately.  The Joined Party was required to quote a fee of $899 for the Petitioner's advertising services and the Joined Party could not deviate from that amount.  The Petitioner randomly monitors the calls placed by all of the telephone salespersons.  Approximately 25% of the calls are monitored by the Petitioner.  If the Petitioner believes that a salesperson has provided false information during a telephone contact, the salesperson is terminated immediately.  When the Joined Party obtained a lead she was required to fill out a lead sheet so that a person in the sales department could contact the prospect.

10. On or about December 13, 2007, the Florida Department of Agriculture and Consumer Services mailed the commercial telephone salesperson license to the Petitioner with the instruction that the Petitioner must display the license in a prominent location.  The Petitioner never notified the Joined Party that the license was received and the Joined Party never saw the license or a copy of the license.  The license was not displayed in the Joined Party's work station.

11. There was a supervisor over the lead generation department.  The Joined Party's assigned work schedule was Monday through Friday.  The supervisor informed the Joined Party that the Joined Party had to work from 10 AM until 6 PM and that she was not allowed to be even one minute late for work.  The Joined Party was required to clock in and out on the computer.  She was entitled to take two 15 minute breaks each day and was entitled to a 45 minute lunch break.  She was required to clock in and out for her breaks.  The Petitioner determined when the breaks were taken and all of the salespersons in the lead generation department were required to take the lunch break at the same time.  The Joined Party was always prompt in returning from her breaks on time.  However, the supervisor warned the Joined Party and the other salespersons about taking extended breaks because some of the salespersons were a few minutes late returning from their breaks.

12. Although the Joined Party and the other salespersons never had direct customer contact, they were required to adhere to the Petitioner's dress code.  From Monday through Thursday the required dress code was business casual.  On Friday the salespersons were allowed to wear jeans.  The Petitioner strictly enforced the dress code.  The salespersons were not allowed to eat or drink at their work stations.

13. The Petitioner has an established sales quota for all of the salespersons.  The Joined Party was informed that if she did not produce any leads for a two week period of time she would be terminated.  The Petitioner frequently terminates salespersons for failing to meet the sales quota.

14. The Petitioner does everything that it can to prevent salespersons from working for other businesses, both while performing services for the Petitioner and thereafter.  The Petitioner has never attempted to enforce the non-compete agreement because the Petitioner is aware that Florida is a right to work state.

15. The Petitioner generally holds quarterly sales meetings for the salespersons so that the Petitioner can make sure that everyone is on the same page and to help increase the sales output.  No sales meeting was held during the time the Joined Party worked for the Petitioner.

16. If a salesperson meets a production level specified by the Petitioner during a particular day, the salesperson is entitled to throw a dart at a dart board.  The salesperson receives a cash bonus, the amount of which is determined by where the dart lands on the dart board.

17. The Petitioner's established workweek is Monday through Friday.  The established payday is Wednesday of the following week.  No taxes are withheld from the pay of the salespersons and they are not entitled to health insurance, retirement benefits, or paid vacations.  The Petitioner's acknowledged employees do not receive fringe benefits other than paid time off from work.  At the end of the year the Petitioner reports the earnings paid to each salesperson on Form 1099-MISC as nonemployee compensation.

18. Either party may terminate the agreement at any time without incurring any liability.  The Joined Party was concerned because the Petitioner did not withhold taxes from her pay.  She did not want to be faced with a tax liability at the end of the year, she wanted to receive fringe benefits, and she wanted to return to her regular occupation in the healthcare industry.  Therefore, the Joined Party left the job on January 16, 2008.

19. All of the Petitioner's salespersons work under the same terms and conditions as the Joined Party.
Conclusions of Law:      
20. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

21. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
22. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
23. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

24. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

25. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

26. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  
27. The evidence presented in this case reveals the existence of a written agreement, although the Joined Party never read the agreement at the time she signed the agreement.  The agreement specifies that it is the intent of the parties to create an independent contractor relationship.  A statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”  
28. The Petitioner controlled where the Joined Party's work was performed.  The Joined Party was required to perform the work at the Petitioner's office location and the Petitioner provided all equipment and supplies.  The Joined Party was not required to provide anything to perform the work other than her labor.  The Joined Party did not have any expenses in connection with the work other than the cost of the license and a one time payment of $50 to the Petitioner for use of the Petitioner's office and equipment.

29. The Petitioner controlled when the work was performed.  The Joined Party was told that she was required to work Monday through Friday from 10 AM until 6 PM.  The Joined Party was required to clock in and out on the Petitioner's computer and she was not allowed to be late for work or late from breaks.  The Petitioner determined when the Joined Party could take a break and the duration of the breaks.

30. The Petitioner controlled what work was performed and how it was performed.  The Petitioner trained the Joined Party, provided the Joined Party with a script, and monitored the sales calls to ensure compliance with the script.  Although the Joined Party was not required to read the script word for word, she was required to adhere to the information contained in the script.  The Joined Party was required to comply with a dress code and was not allowed to eat or drink at her assigned work station.  The Petitioner provided contact leads and required that the Joined Party satisfy a sales quota established by the Petitioner.

31. The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

32. The facts of this case reveal that the Petitioner exercised significant control over the manner in which the work was performed.  Therefore, it is concluded that the Joined Party was an employee of the Petitioner and not an independent contractor.

33. The Petitioner's testimony reveals that all of the Petitioner's salespersons work under the same terms and conditions as the Joined Party and under the same terms and conditions as the salesperson who was the subject of the August 18, 2005, determination.  In Adams v. Department of Labor and Employment Security, 458 So.2d 1161 (Fla. 1st DCA 1984) the court stated "We do not find that the Department was without authority to make its determination applicable, not only to the worker whose unemployment benefit application initiated the investigation, but to all of Adams' similarly situated workers.  No evidence was adduced showing any difference between the employment conditions of the applicant and the other workers. More importantly, Section 443.171(1), Florida Statutes, provides: 'It shall be the duty of the division to administer this chapter; and it shall have power and authority to employ such persons, make such expenditures, require such reports, make such investigations, and take such other action as it deems necessary or suitable to that end.' (Emphasis supplied)."
34. It is concluded that all salespersons performing services for the Petitioner as telephone salespersons are the Petitioner's employees and not independent contractors retroactive to October 18, 2004.
35. The special deputy was presented with conflicting testimony regarding material issues of fact and is charged with resolving these conflicts. Factors considered in resolving evidentiary conflicts include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the special deputy finds the testimony of the Joined Party to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Joined Party.

Recommendation: It is recommended that the determination dated <October 8, 2008>, be MODIFIED to reflect a retroactive date of October 18, 2004.  As modified it is recommended that the determination holding that the services performed for the Petitioner by the Joined Party and other individuals as phone salespersons be AFFIRMED.<>
Respectfully submitted on <January 13, 2009>.
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