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	LTC PROFESSIONAL CONSULTANTS
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	DOCKET NO. 2007-63244L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated September 7, 2007, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2008.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated September 7, 2007.

After due notice to the parties, a telephone hearing was held on December 20, 2007. The Petitioner was represented by its attorney. The Petitioner’s Administrator, a Licensed Practical Nurse, a Registered Nurse, and a Certified Nurse Assistant testified as witnesses. The Petitioner provided a translator for two of the witnesses. The Respondent was represented by a Department of Revenue Tax Audit Supervisor. A Tax Auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the petitioner constitute insured employment pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner operates a Medicare and Medicaid certified home health care agency in the Dade County area.  

2. The Petitioner is a member of a professional organization consisting of home health care agencies doing business in the Dade County area. The Petitioner was advised by members of the professional organization that other agencies treat all of their home health care workers as independent contractors. The Petitioner uses employment applications, job descriptions, performance evaluations, contracts, and other forms obtained from the professional association and from other sources when hiring employees and/or independent contractors.

3. The Petitioner hires Home Health Aides, Certified Nurse Assistants, Licensed Practical Nurses, and Registered Nurses, to provide the home health care services. The Petitioner maintains a personnel file on each worker. The personnel files contain, among other things, employment applications, job descriptions, contracts and agreements, performance reviews, certificates of insurance, any other forms required by federal or state law for home health workers.  

4. When an individual applies for work with the Petitioner as a home health care service provider, the applicant is required to complete a standard Employment Application. If hired, the worker is required to sign a Notification of Probationary Period which states that the worker understands that the first 90 days of employment will be considered a probationary period, that the worker will receive a written evaluation of the work performance at the end of the probationary period, and that if the employment is terminated for any reason during the probationary period the unemployment account of the Petitioner will not be charged. The workers receive a Job Description listing the job responsibilities and duties. The Job Description lists things that the worker may or may not do as provided by state and federal laws and regulations. The workers are also required to produce proof of current professional liability insurance. The workers are required to sign one or more contracts or agreements which may state that the worker is an independent contractor.

5. The Petitioner’s contract with the patient determines what services are to be provided to the patient. When the Petitioner has a home health care work assignment available, the Petitioner contacts a home health care service provider and offers the work assignment to the worker. The workers are under no obligation to accept any work assignment offered by the Petitioner. The workers are free to accept or reject any assignment without penalty. If a worker rejects an assignment, the Petitioner contacts another worker and offers the work assignment to that worker. If the worker accepts the work assignment the worker is responsible for contacting the patient to arrange the date and time for the service.

6. The Petitioner does not train the home health care service providers. The service providers determine how to provide the scheduled services based on the workers’ knowledge and expertise. The workers are paid by the visit, regardless of the amount of time required for the visit. The Petitioner does not provide the home health care service providers with any fringe benefits, even though fringe benefits are provided to individuals the Petitioner considers to be employees. The Petitioner does not deduct taxes from the pay of the service providers. The workers are responsible for their own transportation. The workers are not reimbursed for transportation costs or any other expenses in connection with the work. The workers are responsible for maintaining their professional licenses or certifications at their own expense. The workers may work for other home health care agencies and may provide private duty services to other individuals. Some of the Petitioner’s home health care service providers work for two, three or more other agencies while performing services with the Petitioner and are considered by the other agencies to be independent contractors. Some of the workers will only work as independent contractors because the workers desire to control where, when, and how the services are performed. Some of the workers have worked with home health care agencies as independent contractors for many years.

7. The Petitioner employs Registered Nurses who are responsible for visiting the workers at least once each month while the workers are performing services to the patients. The in-home supervisory visits are required by government laws or regulations. The service providers are required to turn in their notes on the patients showing what services were provided. The patient notes are required by government agencies and are subject to inspection by the government agencies. If an inspector from a government agency determines that a worker failed to properly complete paperwork on a patient, the Petitioner is notified of the infraction. The Petitioner then provides the worker with a written record of the infraction and informational handouts provided by the inspector or government agency. The Petitioner notifies the worker that the Petitioner will conduct random chart audits and will evaluate the performance of the worker in thirty days to ensure compliance with the governmental requirements. 

8. The Petitioner was randomly selected by the Department of Revenue for an unemployment compensation tax compliance audit for the tax year 2006.  The audit was performed at the Petitioner’s business location by a Tax Auditor. The Petitioner designated the Petitioner’s Administrator as the contact person for the audit.

9. The Tax Auditor examined over one hundred Form 1099-MISC, listing earnings as non-employee compensation, issued by the Petitioner for 2006 to home health care workers who were considered by the Petitioner to be independent contractors.  The forms were for Home Health Aides, Certified Nurse Assistants, Licensed Practical Nurses, and Registered Nurses.

10. The Tax Auditor requested that the Petitioner’s Administrator provide documentation, such as contracts or agreements, so that the Tax Auditor could determine whether or not the workers were properly classified as independent contractors. Because of the large number of workers, it was agreed that the Administrator would produce a randomly selected personnel file for one worker in each job classification.

11.  The personnel file which was randomly selected for a Home Health Aide contains a Personnel File Maintenance/Follow-up which is a form that lists the contents of the personnel file and the contents of other files maintained by the Petitioner on the same worker, and a Clinical Employee Checklist. The primary purpose of the Personnel File Maintenance/Follow-up and the Clinical Employee Checklist is to make it easier for the government agencies to locate the paperwork that is required to be maintained for each home health care worker. The personnel file contains an Application for Employment; however, the application was completed only to extent that it provides the worker’s name, address, social security number, telephone number, and the names of three references. The file contains an Employee Safety Checklist, an Employee Acknowledgement of Probation, and a form titled Voluntary Substance Testing. The Voluntary Substance Testing form authorizes the employer to conduct blood and urine testing for drugs and alcohol as set forth in the Drug Free Workplace Program. The file contains a Job Description, a Performance Evaluation, and an Independent Contractor Agreement.  The Independent Contractor Agreement is a standard fill-in-the-blank document. However, the blanks in the body of the agreement are not filled in. The Petitioner does not have a Drug Free Workplace Program. The Petitioner does not require workers to submit to drug tests.

12. The personnel file that was randomly selected for a Certified Nurse Aide contains an Application for Employment which was completed only to show the worker’s name, address, social security number, and telephone number. The file contains an Employee Safety Checklist, a memo regarding the reporting of grievance/violations, a Notification of Introductory Period, a Job Description, and an Independent Contractor Agreement. 

13. The personnel file which was randomly selected for a Licensed Practical Nurse contains a Personnel File Maintenance/Follow-up, a Certificate of Insurance, an Application for Employment which was completed to show, among other things, the name and location of schools attended and the name and addresses of former employers. The file contains a Notification of Probationary Period, a Performance Evaluation, and a Job Description. The file contains a Contract signed and dated July 1, 2003, and a Personal Services Contract also signed and dated on July 1, 2003. The Contract provides that the “agency is the employer” and that “the employee is a contract employee (Direct Employee)”. The Contract provides that “the agency shall pay the employee an agreed salary every ___ weeks” and that “the agency shall deduct all taxes from the employee’s salary.” Among other things the Contract states “Both parties agree that this agency shall coordinate all job-related activities of the employee, control all job-related activities of the employee, and shall evaluate the employee’s job performance just as we do that of other employees.” The Personal Services Contract provides that the LPN is an independent contractor and shall perform services in accordance with currently approved methods and practices of his/her profession. The Personal Services Contract provides that the Petitioner will pay the LPN on a per visit basis, that the LPN will bill the Petitioner for services performed, and no taxes will be withheld from the pay.

14. The personnel file which was randomly selected for a Registered Nurse contains a Personnel File Maintenance/Follow-up, an Employment Application, a Disciplinary Action, an Employee Safety Checklist, a Notification of Introductory Period, a Job Description, a Performance Evaluation, and a Certificate of Insurance.
15. Based on the Tax Auditor’s review of the documents contained in the four personnel files, the Tax Auditor determined that all of the home health care service providers the Petitioner considered to be independent contractors were misclassified for the 2006 tax year. The Tax Auditor determined that these home health care service providers were the Petitioner’s employees.
Conclusions of Law: 

16. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

17. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
18. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
19. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings. The Restatement sets forth a non-exclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

20. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

21. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

22. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis. Thus, an analysis using the factors listed in the Restatement follows.

23. (a) the extent of control which, by the agreement, the business may exercise over the details of the work. The agreements and other documents reviewed by the Tax Auditor refer to the workers as employees. Some of the documents reveal that the Petitioner has the right to exercise substantial control over the details of the work. However, the agreements contain contradictory and confusing language. Although some agreements or contracts contained blanks to be filled in to complete the agreements or contracts, the information was not always inserted when the parties signed the documents. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship. Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995). The testimony of the witnesses in this case reveals that the agreements examined by the Tax Auditor are not valid indicators of the status of the relationship.
24. (b) whether or not the one employed is engaged in a distinct occupation or business. The four job classifications present in this case, Home Health Aide, Certified Nurse Assistant, Licensed Practical Nurse, and Registered Nurse, are distinct occupations.   
25. (c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision. The testimony of the witnesses in this case reveals that the Petitioner is a member of a professional organization consisting of home health care agencies. Information was provided to the Petitioner by the professional organization and members of the organization indicating that the work performed by home health care service providers in Dade County is usually performed by individuals considered to be independent contractors. However, that information is hearsay. Rule 60BB-2.035(15)(c), Florida Administrative Code, provides that hearsay evidence, whether received in evidence over objection or not, may be used to supplement or explain other evidence, but will not be sufficient in itself to support a finding unless the evidence falls within an exception to the hearsay rule as found in Chapter 90, Florida Statues. Section 90.801(1)(c), Florida Statutes, defines hearsay as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” However, the Petitioner’s hearsay evidence supplements and supports the testimony of the witnesses that they work for other agencies as independent contractors. Thus, the weight of the evidence establishes that the work performed by home health care service providers in the locality is usually performed by specialists without supervision. 
26. (d) the skill required in the particular occupation. The degree of required skill varies based on whether the home health care service provider is a Home Health Aide, a Certified Nurse Assistant, a Licensed Practical Nurse, or a Registered Nurse. In Farmers and Merchants Bank v. Vocelle, 106 So.2d 92 (Fla. 1st DCA 1958) the court stated that the humblest labor can be independently contracted and the most highly trained artisan can be an employee.  
27. (e) whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work. The work performed by the home health care service providers is performed in the homes of the patients. No tools or equipment is required. The workers are responsible for their own transportation to and from the patients’ homes.
28. (f) the length of time for which the person is employed. The work assignments are offered to the service providers on a per job basis. The workers have the right to decline any work assignment without penalty.
29. (g) the method of payment, whether by the time or by the job. The workers are paid by the visit, regardless of the amount of time involved. Thus, the workers are paid by the job rather than by time worked. In addition, no taxes are withheld from the pay of the home health care service providers, they are not entitled to the fringe benefits provided to the Petitioner’s acknowledged employees, and the earnings are reported on Form 1099-MISC as nonemployee compensation.  
30. (h) whether or not the work is a part of the regular business of the employer. The work performed by the service providers is the regular business of the Petitioner.
31. (i) whether or not the parties believe they are creating the relation of master and servant. The testimony of the witnesses reveals that both the Petitioner and the workers believe that they are creating an independent contractor relationship rather than an employer-employee relationship.
32. (j) whether the principal is or is not in business.  The Petitioner is in business.
33. The special deputy was presented with conflicting testimony regarding material issues of fact. The documents in the personnel files provided to the Tax Auditor refer to the workers as “employee” and refer to the Petitioner as “employer.” Some of the documents indicate that the Petitioner has the right to control “all job-related activities of the employee” while other documents indicate that the Petitioner has no control over how the work is performed other than ensuring compliance with government requirements. Some of the documents are internally inconsistent, incomplete, and contain confusing language. The personnel file documents were offered to the Tax Auditor as a representation of all workers within each classification of service provider. The testimony of the service providers was also offered as being representative of all workers within each service provider position. The testimony of the service providers is consistent in establishing that the Petitioner does not control or attempt to control how the service providers perform the work. The special deputy finds the testimony of the service provider witnesses to be more reliable and credible than the documentary evidence obtained by the Tax Auditor from the personnel files.  

34. The analysis of the competent evidence which was accepted as reliable and credible in relation to the Restatement factors reveals that the home health care service providers were properly classified by the Petitioner as independent contractors during the 2006 tax year. 
Recommendation: It is recommended that the determination dated September 7, 2007, be REVERSED.

Respectfully submitted on January 2, 2008.
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