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ORDER

This matter comes before me for final Agency Order.

On July 27, 2007, an Order to Show Cause was mailed to the Petitioner, providing fifteen (15) calendar days for the Petitioner to explain why its protest filed July 6, 2007, should be considered a timely appeal to the determination dated June 14, 2007. 
In its response on August 2, 2007, the Petitioner explained that it believed it had 20 business days after June 14, 2007, to file an appeal, rather than 20 calendar days. Upon more careful review of the determination, the Petitioner contacted an associate at the Department of Revenue on July 5, 2007, who confirmed that the calculation was based on calendar days. The twentieth calendar day was July 4, 2007. The Petitioner advises that it prepared a letter of appeal on July 5, 2007, and mailed it on July 6, 2007.

Rule 60BB-2.022(5), Florida Administrative Code, provides:
Computation of time: In computing any period of time prescribed, calendar days are counted; the date of issuance of a notice is not counted. The last day of the period is counted unless it is a Saturday, Sunday, or holiday; in which event the period will run until the end of the next day that is not a Saturday, Sunday, or holiday. Holidays are those dates designated by Section 110.117(1) and (2), F.S., and any other day that the offices of the United States Postal Service are closed.

Rule 60BB-2.035(5), Florida Administrative Code, provides:

Timely Protest.

(a)1. Determinations issued pursuant to Sections 443.1216, 443.131 and 443.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

2. Determinations issued pursuant to Section 443.141, F.S., will become final and binding unless application for review and protest is filed within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

(b) If a protest appears to have been filed untimely, the Agency may issue an Order to Show Cause to the Petitioner, requesting written information as to why the protest should be considered timely. If the Petitioner does not, within 15 days after the mailing date of the Order to Show Cause, provide written evidence that the protest is timely, the protest will be dismissed.

The 20th day after issuance of the determination was July 4, 2007, a federal holiday. Thus, July 5, 2007, was the last day to file a timely appeal. Although the appeal was prepared on July 5, 2007, the Petitioner waited until July 6, 2007, to file the appeal by mail. 

Since evidence of timely filing was not provided, the Petitioner’s protest is dismissed pursuant to Rules 60 BB-2.022(5) and 2.035(5)(b), Florida Administrative Code. 

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated June 14, 2007, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of August 2007.
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