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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated January 26, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated January 26, 2007.

After due notice to the parties, a telephone hearing was held on May 8, 2007. The Petitioner, represented by a partner, appeared and testified. A shareholder testified as a witness. The Respondent was represented by a Department of Revenue Tax Specialist II. An Operations Analyst II testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner is a professional association which was formed effective June 1, 2006, to operate a law office. The Petitioner acquired the business of a law office previously owned and operated by one of the Petitioner’s shareholders.

2. The Petitioner submitted an online registration for unemployment tax, on which it was disclosed that the Petitioner acquired all of the business of the law office previously operated by the shareholder. The Petitioner provided the UC employer account number for the predecessor employer.

3. On July 19, 2006, a determination was mailed to the Petitioner advising the Petitioner that it was liable for payment of unemployment taxes based on the fact that it had acquired the business of another employer. The initial tax rate of .0270 was assigned. The determination advised the Petitioner that the prior owner’s last assigned tax rate was .0270 and that the Petitioner had the option to take the prior owner’s tax rate history.

4. The determination advised the Petitioner that in order to have the predecessor’s rate and records transferred, the Petitioner must submit an application, which was enclosed, within thirty days from July 19, 2006. The determination advised that “Late applications will not be accepted.”

5. The Petitioner received the July 19, 2006, liability determination and forwarded the determination to a company that processed the Petitioner’s payroll tax reports. That company did not submit the application and did not tell the Petitioner to submit the application.

6. In approximately October 2006, the Petitioner changed payroll processing companies. The new payroll processing company advised the Petitioner during the last week of October that it should have submitted the application to take advantage of the predecessor’s employment records. The Petitioner submitted the Report to Determine Succession and Application for Transfer of Experience Rating Records, signed and dated on November 1, 2006.

7. On January 26, 2007, the Petitioner was notified that the transfer was denied because the requested information was not submitted within the time limit specified by law. The Petitioner protested that determination.

Conclusions of Law: 

8. Section 443.131(3)(f)1., Florida Statutes, provides:

For the purposes of this subsection, two or more employers who are parties to a transfer of business or the subject of a merger, consolidation, or other form of reorganization, effecting a change in legal identity or form, are deemed a single employer and are considered to be one employer with a continuous employment record if the tax collection service provider finds that the successor employer continues to carry on the employing enterprises of all of the predecessor employers and that the successor employer has paid all contributions required of and due from all of the predecessor employers and has assumed liability for all contributions that may become due from all of the predecessor employers. In addition, an employer may not be considered a successor under this subparagraph if the employer purchases a company with a lower rate into which employees with job functions unrelated to the business endeavors of the predecessor are transferred for the purpose of acquiring the low rate and avoiding payment of contributions. As used in this paragraph, notwithstanding s.443.036(14), the term "contributions" means all indebtedness to the tax collection service provider, including, but not limited to, interest, penalty, collection fee, and service fee. A successor employer must accept the transfer of all of the predecessor employers' employment records within 30 days after the date of the official notification of liability by succession. If a predecessor employer has unpaid contributions or outstanding quarterly reports, the successor employer must pay the total amount with certified funds within 30 days after the date of the notice listing the total amount due. After the total indebtedness is paid, the tax collection service provider shall transfer the employment records of all of the predecessor employers to the successor employer's employment record. The tax collection service provider shall determine the contribution rate of the combined successor and predecessor employers upon the transfer of the employment records, as prescribed by rule, in order to calculate any change in the contribution rate resulting from the transfer of the employment records.

9. Rule 60BB-2.031(2)(a)2., Florida Administrative Code, provides:

Time Limit for Application to Transfer Employment Records.  Pursuant to 443.131(3)(h)1., F.S., the Department will notify each successor who was not an employer prior to the succession of its liability and the right to apply for transfer of the predecessor’s employment records. The Department will issue written notification to each successor who was already an employer of the right to apply for transfer of the predecessor’s employment records.  The successor must file a written application for transfer of the predecessor’s employment records within 30 days from the mailing date of the Department’s written notification or the application will be denied.

10. The Petitioner was notified of its liability for unemployment taxes and of its right to apply for a transfer of the predecessor’s employment records on July 19, 2006. The written application for transfer of the predecessor’s records was not submitted until November 1, 2006.

11. Consideration wa given to the Petitioner’s contention that the application was inadvertently submitted after the 30-day time limit due to an oversight on the part of the prior payroll processing company. However, there is no provision in the law for accepting a late application.
Recommendation: It is recommended that the determination dated January 26, 2007, be AFFIRMED.

Respectfully submitted on May 15, 2007.
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