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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated February 14, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated February 14, 2007.

After due notice to the parties, a telephone hearing was held on May 8, 2007. The Petitioner, represented by the Petitioner's Certified Public Accountant, appeared and testified. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Tax Auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by individuals considered to be independent contractors constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a corporation which operates a concrete contracting business. The Department of Revenue randomly selected the Petitioner for an unemployment compensation tax audit of the Petitioner’s books and records for the tax year 2005.

2. The Tax Auditor contacted the Petitioner to make an appointment for the audit. He was directed to contact the Petitioner’s Certified Public Accountant. The Tax Auditor complied. The Tax Auditor conducted the audit at the office of the Certified Public Accountant. 

3. The Petitioner has been a client of the Certified Public Accountant for at least ten years. The Certified Public Accountant has never visited the Petitioner’s business location and he has never met or spoken with any of the Petitioner’s workers.

4. The Tax Auditor examined the Petitioner’s books and records including twenty-three Forms 1099-MISC, reporting amounts paid as non-employee compensation. Eleven of the twenty-three workers were reported by the Petitioner as employees on the fourth quarter 2005 tax report.

5. The Tax Auditor requested documentation, such as written contracts, invoices, and proof of liability or workers’ compensation insurance, to determine if any of the workers were misclassified as independent contractors.

6. The Certified Public Accountant contacted the Petitioner and requested the supporting documentation.  The Certified Public Accountant received copies of documents identified as job work orders, invoices, job invoices, contractor’s invoices, proposals, statements, auto repair orders, and various handwritten statements.  The Certified Public Accountant provided those documents to the Tax Auditor.

7. On or before February 14, 2007, a determination was mailed to the Petitioner, notifying the Petitioner that the workers it considered to be independent contractors were reclassified as employees of the Petitioner and that additional taxes were due. The Petitioner protested that determination by mail postmarked February 28, 2007.

Conclusions of Law: 

8. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

9. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1.  An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
10. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

11. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

12. The question of whether a person is properly classified an employee or an independent contractor often cannot be answered by reference to "hard and fast" rules, but rather must be addressed on a case-by-case basis. LaGrande v. B & L Services, Inc., 432 So.2d 1364, (Fla. 1st DCA 1983). An independent contractor has been defined as one who pursues an individual employment or occupation and represents his employer as to the results of his work but not as to the means by which the results are accomplished. Gentile Bros. Co. v. Florida Industrial Commission, 10 So.2d 568 (Fla. 1942).  When the engaging party concerns himself or herself only with the final product or result of the worker's efforts, the relationship is that of a contractor-independent contractor. D. O. Creasman Electronics v. State, Department of Labor and Employment Security, 458 So.2d 894 (Fla. 2d DCA 1984); Hilldrup Transfer v. State, Department of Labor and Employment Security, 447 So.2d 414 (Fla. 5th DCA 1984); see also La Grande, supra, at 1367. On the other hand, where the engaging party seeks to direct the details involved in the work, then the worker is more likely to be considered an employee. Cosmo Personnel Agency of Fort Lauderdale, Inc. v. State, Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981). Case law establishes that the degree of control exercised by the engaging party (an employer, or a contractee) over the work is the factor upon which primary significance must be placed. Strickland v. Progressive American Insurance Company, 468 So.2d 525 (Fla. 1st DCA, 1985); Sarasota County Chamber of Commerce v. State, Department of Labor and Employment Security, 463 So. 2d 461, (Fla. 2d DCA 1985); United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982).
13. The Petitioner’s only witness was the Petitioner’s Certified Public Accountant. The witness testified that he never met or spoke to any of the workers in question and that he had no personal knowledge of their work. His only knowledge of the workers was what he was told by the Petitioner. He had no direct knowledge regarding the work orders, invoices, proposals, statements, and other documents submitted as evidence. His only knowledge was that he received them from the Petitioner.

14. Rule 60BB-2.035(7), Florida Administrative Code, provides regulations for protests of unemployment compensation tax liability, including:

Burden of Proof. The burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.

15. The testimony of the Certified Public Accountant regarding the status of the workers in question is hearsay. In addition, all of the documents identified as job work orders, invoices, job invoices, contractor’s invoices, proposals, statements, auto repair orders, and various handwritten statements are hearsay. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. See Section 120.57, Florida Statutes.
16. No competent evidence was presented to establish that the determination was in error. Thus, it is recommended that the determination be affirmed.
Recommendation: It is recommended that the determination dated February 14, 2007, be AFFIRMED.

Respectfully submitted on May 15, 2007.
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