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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 23, 2006, holding that Joined Party Judith Johnson performed services for the Petitioner in insured employment is REVERSED. Additionally, commissions earned by the Joined Party while working as a real estate sales person for 2001 Broadway Realty are exempt from unemployment compensation insurance coverage.
DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 23, 2006.

After due notice to the parties, a hearing was held on November 1, 2006, by telephone.  The Petitioner, Silver Lake Resort LTD, represented by its Vice President of Administration, appeared and testified.  The Vice President of Administration is the broker for 2001 Broadway Realty, Inc., a company which was joined as a party to the hearing.  The broker represented and testified on behalf of 2001 Broadway Realty, Inc.  The Respondent was represented by a Department of Revenue Senior Tax Specialist.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a developer and the operator of a timeshare resort located in Osceola County.  The Petitioner has approximately fifty acknowledged employees who are involved in the development and operation of the resort.  The Petitioner is not directly involved in the marketing of the resort or the sale of the timeshare property.  It has contracted with 2001 Broadway Realty, Inc., a real estate sales company, to be the exclusive sales agent for the timeshare property.

2. 2001 Broadway Realty has entered into independent contractor agreements with licensed real estate sales agents to perform the sales at the Petitioner’s resort.  Currently, four of the sales agents are designated as Sales Managers.

3. Joined Party Judith Johnson, applied for work as a Sales Manager with 2001 Broadway Realty by completing and submitting a 2001 Broadway Realty Independent Contractor Application.

4. On December 20, 2005, Judith Johnson, who is licensed as a real estate sales associate by the Department of Business and Professional Regulation, contracted with 2001 Broadway Realty to sell timeshare property at Silver Lake Resort on a commission basis.  The parties entered into a Broker-Developer-Contractor Agreement involving 2001 Broadway Realty as the broker, Silver Lake Resort as the developer, and Johnson as the contractor.  In addition, 2001 Broadway Realty and Johnson entered into a separate Independent Contractor Agreement.  Both agreements specify that Johnson would work as a independent contractor commissioned real estate salesperson.

5. Osceola County requires that each real estate sales agent must obtain a county occupational license in order to sell real estate within the county.  Johnson completed an Application for Osceola County Occupational License, paid the required fee of $45.00, and was granted an occupational license.

6. Johnson was designated to be a Sales Manager and was informed that her commission would be 5.6% of all net weekly sales divided equally among all Sales Managers.  In addition, the Sales Managers would share equally in an additional commission, designated as a bonus, based on total monthly sales.

7. The sales agents take the prospective buyers on tours of the property.  After a tour is completed the sales agent sits at a table with the prospective buyers and attempts to close the sale.  The Sales Managers move from table to table to assist the sales agents in the sales presentation and in the closing of the sale.  The Sales Managers do not supervise the sales agents but they are to ensure that the sales agents comply with all laws and government regulations involving the sales of timeshare properties.  The Sales Managers are to report any illegal or unethical conduct to the Senior Sales Manager or the broker.

8. The floor time work schedules of the Sales Managers are determined by the Senior Sales Manager.

9. By law, a licensed real estate sales agent may not work for more than one broker at the same time.  During the time that Johnson’s license was attached to 2001 Broadway Realty she was not permitted to work elsewhere as a real estate sales agent.

10. No taxes are withheld from the pay of the Sales Managers or the sales agents.  They are not entitled to any fringe benefits such as paid health or life insurance, holiday, sick, or vacation pay, or retirement benefits.

11. The annual earnings of each Sales Manager or sales agent are reported on Form 1099-MISC as nonemployee compensation at the end of each year.

12. Either 2001 Broadway Realty or the Sales Manager may terminate the relationship at any time.  2001 Broadway Realty terminated Johnson’s contract due to dissatisfaction with her restricted availability to work scheduled floor time.

Conclusions of Law:  

13. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
14. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
15. Although Joined Party Johnson performed her services at the location of Silver Lake Resort, she was not directly performing the services for Silver Lake Resort.  She was performing the services for 2001 Broadway Realty.  That fact is clearly established in both the Broker-Developer-Contractor Agreement and the Independent Contractor Agreement between 2001 Broadway Realty and Johnson.

16. The contracted service performed by Johnson for 2001 Broadway Realty was as a licensed real estate salesperson, designated as Sales Manager.  All of her duties were sales related.  

17. Section 443.1216(13)(n), Florida Statutes provides that service performed by an individual for a person as a real estate salesperson or agent, if all of the service performed by the individual for that person is performed solely by way of commission, is exempt from coverage under the law.

18. All of Johnson’s remuneration from 2001 Broadway Realty was directly related to sales output rather than hours worked.  Although she and the other Sales Managers received an equal share of the overall weekly commissions, they also received a monthly bonus which was based directly on sales output.  Thus, the bonus is a form of commission payment.

19. The evidence presented in this case reveals that 2001 Broadway Realty exercised some control over the means and manner by which Joined Party Johnson and the other Sales Managers performed their work.  However, even if there were an employer/employee relationship, determined by the direction and control exercised by the employer, the employment relationship would be exempt from coverage under the law as set forth in Section 443.1216(13)(n), Florida Statutes.
Recommendation:  It is recommended that the determination dated August 23, 2006, be REVERSED.  It is recommended that it be found that Judith Johnson did not perform any services for nor receive any remuneration from the Petitioner, Silver Lake Resort LTD, but rather performed services as a licensed real estate sales person or agent for 2001 Broadway Realty, Inc. from which she was paid solely by way of commission, and that her earnings are exempt from coverage under the law.

Respectfully submitted on November 8, 2006.
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