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	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 9, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 9, 2006.

After due notice to the parties, a hearing was held on October 19, 2006, by telephone.  The Petitioner was represented by its accountant.  The Respondent was represented by a Florida Department of Revenue Process Group Manager.  A Process Group Manager testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Joined Party filed a claim for unemployment compensation benefits which initiated an investigation involving missing wage credits.  That investigation was assigned to a Process Group Manager with the Florida Department of Revenue.

2. The Process Group Manager contacted both the Petitioner and the Joined Party and provided Independent Contractor Analysis questionnaires to them for completion.

3. The Process Group Manager received completed questionnaires from both the Petitioner and the Joined Party.

4. The Process Group Manager reviewed the information contained in the submitted questionnaires and concluded that the Joined Party and other persons performing services as Packer were employees of the Petitioner.

5. On or before August 9, 2006, a determination was mailed to the Petitioner notifying the Petitioner that persons performing services for the Petitioner as Packer are employees of the Petitioner.  The Petitioner’s accountant appealed that determination by letter dated August 18, 2006.

Conclusions of Law:  

6. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
7. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
8. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
9. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

10. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.
11. The Petitioner’s accountant presented a legal argument but did not present sworn testimony or other competent evidence concerning the relationship between the Petitioner and the Packers, including the Joined Party.

12. Since it has not been shown by a preponderance of the evidence that the determination was in error it is recommended that the determination be affirmed.
Recommendation:  It is recommended that the determination dated August 9, 2006, be AFFIRMED.

Respectfully submitted on October 25, 2006.
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