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	PETITIONER:
	

	Employer Account No. - 
	

	LEAGUE FOR EDUCATIONAL AWARENESS
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-38856L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated March 29, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 
	

	LEAGUE FOR EDUCATIONAL AWARENESS
	

	OF THE HOLOCAUST LEAH


	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-38856L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated March 29, 2006.

After due notice to the parties, a hearing was held on September 14, 2006, by telephone.  The Petitioner was represented by its attorney.  The former president testified as a witness.  The Respondent was represented by a Department of Revenue Manager.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a non-profit fund raising organization.  In early 2004 the Petitioner’s Board of Directors was exploring an opportunity to operate a proposed Museum of Humanity and the Arts.

2. For approximately five years the Joined Party was employed as Director of Grants and Legislative Affairs for an organization which established and operated the Holocaust Museum in St. Petersburg, Florida.  

3. In February 2004, while the Joined Party was still employed by the St. Petersburg organization, the Petitioner engaged the Joined Party as a consultant to conduct a feasibility study for the Petitioner’s proposed museum.  The Joined Party was not required to personally perform the work and she completed the feasibility study with the assistance of other individuals whom the Joined Party paid for their assistance.  She submitted a written proposal to the Petitioner and billed the Petitioner for the feasibility study.

4. The Petitioner was impressed with the Joined Party’s abilities as a grant writer.  The Petitioner was interested in obtaining government grants for the proposed museum and offered to hire the Joined Party in the full time position of Executive Director at an annual salary of $75,000.  The parties entered into a written agreement on May 14, 2004.  The Joined Party had to sell her home in St. Petersburg and relocate to Boca Raton.  After her relocation the Joined Party began work as Executive Director on July 1, 2004.

5. The written agreement specified that the position of Executive Director would be a consultant position, that the Joined Party would work 48 weeks per year and that she would be paid her salary at the beginning of each month.  In addition, the agreement provided for additional compensation in the form of bonuses based on grants written and obtained.  The bonuses were to have been paid quarterly, however, the Joined Party never earned or received a bonus.

6. The agreement specified that the Joined Party would be responsible for her own taxes and that the Petitioner would report the earnings on IRS Form 1099.  The Joined Party was told by the president that the Petitioner did not have adequate staff or internal structure to withhold taxes from her pay.

7. The agreement specified that the Joined Party would be given a 3.5% annual cost of living increase and that any other pay increases would be based on performance and the availability of funding.  

8. The agreement specified that any compensation earned over $185,000 annually, including bonuses, would be deposited into a deferred compensation account.

9. The agreement specified that when the Museum of Humanity and the Arts became a reality the agreement would be amended to provide for an annual salary of $85,000 from the Museum and an additional $30,000 salary from the Petitioner.

10. In addition, the agreement specified that should the Joined Party be terminated by the Petitioner, except for cause, the Petitioner would pay the Joined Party two months compensation to conclude the agreement.  Cause for termination was not defined by the agreement.

11. The Joined Party performed the majority of her work in the office of the Petitioner and was provided with a key to the office.  She was provided with work space, a desk, a computer, a printer, a fax machine, telephone, business cards listing her title as Executive Director, and any office supplies that were necessary.  In addition the Joined Party used her personal laptop computer.

12. The Joined Party was required to personally perform her duties.  She was not allowed to perform any work for any other non-profit organization.

13. The Joined Party was required to be in the office from 9 AM until 5 PM.  She reported to the president and was required to request any time off from work and to report her absences from work to the president.

14. The Joined Party was required to attend monthly board meetings and to submit an Executive Director’s report at the Board meetings.

15. The grant proposals written by the Joined Party were reviewed by the president and by the Board of  Directors.  The president edited the proposals and directed the Joined Party to make changes due to typographical errors.  The president and the Board of Directors told the Joined Party what they wanted done and when they wanted it done.

16. The Joined Party traveled within Palm Beach County for the Petitioner and was required to let the Petitioner know where she was at all times.  The Petitioner was obligated to reimburse the Joined Party for her expenses, however, the expenses were minor and the Joined Party did not seek reimbursement.

17. Although the Joined Party’s performance review was based on the grants which were written and obtained, she was spending most of her time supervising the staff and volunteers and performing clerical and administrative duties.  She did not have sufficient time to work on the grants and she requested permission to work from home.  The Petitioner insisted that she work from the office.  From August until October 2004 the Palm Beach County area was affected by four hurricanes and the Joined Party was forced to perform work from her home because the office was closed.  In November 2004 the Joined Party again requested that she be allowed to work from her home because she did not have time for grant writing while performing office administrative duties.  Her request was granted.

18. The Joined Party served as a volunteer on the Board of Directors of a public university, Florida Atlantic University.  The president did not want the Joined Party to be associated with other organizations and told the Joined Party that she was not to meet with the university.  The Joined Party wrote a Memo of Understanding for the university in an attempt to create additional office space for the university’s Peace and Social Justice program.  In January 2005 the president heard a rumor that the Joined Party had written a grant proposal for the university.  As a result the Joined Party was discharged by the Petitioner at which time the Joined Party was paid two months salary as a termination package. 

Conclusions of Law:  

19. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
20. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
21. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
22. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

23. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

24. The agreement between the parties for the position of Executive Director refers to the Joined Party as a consultant who would be responsible for her own taxes.  Although the obvious intent of referring to the Joined Party as a consultant was to create an exempt relationship, a contractual designation, in and of itself, is not evidence of the nature of the relationship.  The agreement requires the Joined Party to work full time and sets forth the compensation agreement. However, it does not define the actual working relationship.  Thus, a detailed analysis of the facts must be made.
25. The Joined Party worked for the Petitioner as Executive Director.  Her primary responsibility was to have been writing and obtaining grants, however, in reality she was performing administrative and supervisory duties.  Prior to July 1, 2004, the Joined Party contracted with the Petitioner to conduct a feasibility study.  She determined when and where she would work to perform the study and she was not required to perform the work personally.  She was responsible for her own expenses.  She billed the Petitioner for her work and when the project was completed, the relationship ended.  Prior to July 1 the Joined Party was a bona fide independent contractor.  However, beginning July 1 the relationship was entirely different.  Prior to July 1 the Joined Party was in a distinct business which was separate from the Petitioner’s business.  As of July 1 the Joined Party was an integral part of the Petitioner’s business.

26. The work performed by the Joined Party was reviewed and edited by the president and the Board of Directors.  For the majority of the relationship she was required to perform her work at the Petitioner’s office location.  She was required to report her whereabouts at all times, required to request time off from work, and required to report her absences.  These facts reveal that the Joined Party worked under the supervision and control of the Petitioner.

27. The Joined Party was hired by the Petitioner as a result of her experience and expertise as a grant writer.  Thus, the Joined Party did not require training nor did the Petitioner have the knowledge or experience to provide the training.

28. The Petitioner provided work space and all of the equipment and supplies necessary to perform the work.  Although the Joined Party did some work from her home and used her own laptop computer, it has not been shown that the Joined Party had a substantial investment in a business or that she had business expenses.  The Joined Party was not at risk of operating at a loss.  An independent business person is free to perform similar work for other customers or clients.  The Joined Party was not allowed to perform services for others.  This reveals that she was totally dependent upon the Petitioner for her earned income.

29. The agreement does not specify a term limit for the relationship, however, it does specify that the Petitioner may terminate the agreement at any time, with or without cause.  In addition, since the agreement provides for an annual cost of living increase and an amended salary arrangement following the creation of the Museum of Humanities and the Arts, the agreement anticipates a long term continuing relationship.  The Joined Party was terminated because the president believed that she was involved in grant writing for a public university.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

30. The Petitioner paid the Joined Party an annual salary but the Joined Party was only required to work 48 weeks per year.  In effect, the Joined Party was to be paid for a 4 week vacation.  In addition, the salary would not have been affected by other days off, such as holidays or other days the office was closed.  If the Joined Party’s earnings had exceeded $185,000 in a year, the excess would have been deposited into a deferred compensation account.  Paid vacations, paid holidays, other paid time off, and deferred compensation are employee benefits and are not generally provided to independent businesses.  The fact that taxes were not withheld by the Petitioner and that IRS Form 1099 was provided by the Petitioner does not establish the nature of the relationship.

31. The work performed by the Joined Party was part of the regular business activity of the Petitioner as a non-profit fund raising organization.

32. The above analysis reveals that the Petitioner controlled the means and manner of performing the work.  The Joined Party was directed as to where she could or would perform the work and she was required to keep the Petitioner informed of her whereabouts at all times.  She was directed as to when she would perform the work.  Although the Petitioner lacked the expertise to tell the Joined Party how to do the work, some direction did occur.  The Petitioner reviewed and edited the Joined Party’s work, mostly due to typographical errors.  She was required to personally perform the work and she was not allowed to work for others.  Thus, it is concluded that the Joined Party was an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated March 29, 2006, be AFFIRMED.

Respectfully submitted on October 25, 2006.
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