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This matter comes before me for final Agency Order.

The Petitioner filed a timely appeal to a determination dated May 3, 2006.  Harold H. Cubby was joined as a party because his claim for unemployment compensation benefits could be adversely affected by the result of the appeal. The Petitioner, Respondent, and Joined Party participated in a telephone hearing before Special Deputy R.O. Smith on July 27, 2006. A Recommended Order was mailed on August 18, 2006, and the matter is now before me for issuance of a Final Order. The issue is whether services performed for the Petitioner by the Joined Party and other individuals working as flagmen constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.  
The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a corporation which began operations in 1994.  The Petitioner’s primary business activity is as a manufacturer’s representative to the railroad industry.  The Petitioner also provides services in the form of welding, installation of railroad ties, and lubrication of railroad tracks.  The Petitioner has approximately twenty-five to thirty employees who perform those services, administrative services, and sales.

2. In approximately 2002 the Petitioner formed a division of the company, operating under the trade name of Roadway Worker Services, to perform flagging services for Florida East Coast Railroad.  The Petitioner’s contract with the railroad provides that the Petitioner will provide trained flagmen.  It is the responsibility of the flagmen to ensure that contractors working in the vicinity of the tracks keep the tracks clear and that people remain safe.  It is the responsibility of the flagmen to tell the contractor when a train is coming and to keep equipment and people away from the tracks.  The Petitioner uses workers it considers to be independent contractors to perform the flagman services and has had as many as sixteen flagmen at one time.

3. The Joined Party is a retired telephone company employee.  Since beginning his retirement the claimant has worked for several different companies as a utility locator.  Most of those companies considered the claimant to be an independent contractor.  Through his work as a utility locator the Joined Party attended railroad school so he could locate utilities in the vicinity of railroad tracks.  One of the Joined Party’s friends heard that the Petitioner needed flagmen and he submitted the Joined Party’s name to the Petitioner.  The Petitioner’s manager over the flagmen for South Florida contacted the Joined Party and hired him as a flagman.

4. The Petitioner does not have written contracts with the flagmen. However, the flagmen are required to complete a “Roadway Worker Services 1099 Contractor Application.”  The application states “I have completed the above application in order to supply sub-contracting services to Roadway Worker Services. I understand that I will be liable for any taxes associated with the compensation portion of payment.” The Petitioner conducts a background check on each applicant. The Joined Party completed the application and was hired by the Petitioner to begin work on November 3, 2003.

5. All of the Petitioner’s flagmen are paid a daily rate of $200, based on a ten hour work day.  The daily rate of pay is determined by the Petitioner and is not negotiable.  If the flagmen work more than the scheduled ten hours they are paid time and one-half for the overtime hours.  If the flagmen work less than ten hours they still receive the full pay for ten hours.  No taxes are withheld from the pay.

6. Generally the Petitioner will not allow a flagman to work more than twelve hours per shift.  If a contractor requires a flagman for more than twelve hours, the Petitioner will send another flagman to the worksite to replace the flagman.

7. In addition to the daily rate, the Petitioner pays the flagmen a per diem and a car allowance.  If the worksite is within 75 miles of the flagman’s home, the flagman is paid a per diem of $75.  If the distance is greater than 75 miles, the flagman is paid a per diem of $125.  The flagmen are paid a flat rate of $20 per day for car allowance, regardless of the distance to the worksite.  However, the car allowance is paid only if the flagman drives his own vehicle.  The car allowance is not paid if the flagman uses public transportation or has a friend or family member drive him to the worksite.  The per diem and car allowance rates are determined by the Petitioner and are not negotiable.

8. The Petitioner provides the flagmen with a cell phone and cell phone service or, as an alternative, the Petitioner will reimburse a flagman for the use of the flagman’s cell phone.

9. The flagmen are required to provide a status report on the progress of the work several times a day and are required to report any unusual occurrences.  They are required to submit written reports and are reimbursed by the Petitioner for postage or other miscellaneous expenses upon request.

10. Because of the agreement that the Petitioner will provide trained flagmen to the railroad, the Petitioner endeavors to hired workers with prior railroad experience.  Several of the Petitioner’s employees have attended school and have obtained certification from the railroad to train the flagmen.  The Petitioner uses those employees to provide initial training and periodic continuing training.  The Petitioner has sent flagmen to railroad school to obtain training, at the Petitioner’s expense.  The flagmen are paid the daily flat rate by the Petitioner to attend both the initial training and the periodic training.

11. The Petitioner has three or more employees who are designated to visit the work sites to make sure that the flagmen are where they are supposed to be and that they are doing what they are supposed to be doing.  The individual the Joined Party considered to be his supervisor visited him periodically at the work sites.  He would provide instructions or suggestions to the Joined Party, such as where the Joined Party should stand.  The Joined Party felt that if he did not follow the instructions or suggestions he would be discharged immediately.  The Joined Party always complied and he never received any warnings or reprimands.

12. Whenever the Petitioner receives a work order from the railroad for a flagman, the supervisors contact the flagmen to fill the work order.  The Joined Party’s supervisor would contact him and ask if he was available to work on that date.  The Joined Party rarely, if ever, declined a work assignment.  However, he was aware that he had the right to decline any assignment offered.

13. The flagmen are required to personally perform the work.

14. The flagmen may not work for a competitor of the Petitioner.

15. The Petitioner provides the flagmen with blank invoices on which the flagmen are required to write their start work time and their end work time for each day worked and to have the invoice signed by the work site contractor. The flagmen also list the amount of the per diem, car allowance, daily rate, and overtime rate on the invoice. After the flagmen submit the invoices to the Petitioner for payment, the Petitioner reviews the invoices for accuracy

16. At the end of the year the Petitioner reports the total amount of the daily flat rates paid to each flagman on Form 1099-MISC as nonemployee compensation. The per diem and car allowances paid to the flagmen are not included in the amounts reported.

17. The flagmen not required to provide anything to perform the work. They do not have to be licensed or provide liability insurance. Most of the Petitioner’s flagmen provide their own hard hats and vests, however, the Petitioner or the railroad has provided those items for some of the flagmen. 

18. The Joined Party continued to perform services for the Petitioner until November 2005. The Joined Party felt that at all times he was an independent contractor.  The Joined Party believed that he was an independent contractor because he had agreed to be responsible for his own taxes.

19. The Petitioner may discharge a flagman at any time without incurring liability. A flagman can quit at any time without incurring liability.

After requesting and receiving an extension of time for filing exceptions, the Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked October 2, 2006. No counter exceptions were received.  With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

Since the Petitioner’s exceptions did not comply with the above criteria, no legal obligation requires a ruling on the submission.  Although the Recommended Order specifically advised that the Petitioner must send a copy of any correspondence to each party of record and indicate that copies were sent, the Petitioner’s exceptions include no indication that copies were sent to the Respondent and Joined Party.  Nevertheless, information in the Petitioner’s submission that conflicts with the Recommended Order is discussed below. 
Petitioner’s Exception 1 disagrees with Finding 10 of the Recommended Order, regarding training provided by the Petitioner.  Finding 10 is supported by the record, as written by the Special Deputy.  The exception is respectfully rejected.
Petitioner’s Exception 2 disputes Finding 14 of the Recommended Order, which states the flagmen may not work for a competitor of the Petitioner.  A complete review of the record reveals that the exception has merit.  The finding is amended to say, “The flagmen may not work for a competitor of the Petitioner while working for the Petitioner.”
Petitioner’s Exception 3 is not addressed in this Final Order because it does not dispute any of the Special Deputy’s Findings of Fact. 
Petitioner’s Exception 4 discusses the days and times flagmen work on or near the railroad.  Work schedules are discussed by the Special Deputy in Findings 5, 6, 11, 12, and 15. A complete review establishes that each of these findings is supported by the record.  The exception is respectfully rejected.
With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Based on his Findings of Fact, the Special Deputy recommended that the determination be affirmed. A review of the record reveals that the Findings of Fact contained in the Recommended Order, as amended above, are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings, as amended above, are thus adopted in this order.  The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the adopted facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact as amended above and the Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated May 3, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of October, 2006.
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____________________________

Tom Clendenning

Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 3, 2006.

After due notice to the parties, a hearing was held on July 27, 2006, by telephone.  The Petitioner, represented by its president, appeared and testified.  Two Office Managers testified as witnesses.  The Respondent was represented by a Revenue Administrator from the Department of Revenue.  A Revenue Specialist III testified as a witness.  The Joined Party appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. The Petitioner exercised its right to submit Proposed Findings of Fact and Conclusions of law by submitting a document containing sections titled “Opening Statement” and “Bullet Points.”  The Petitioner’s submission is discussed in the Conclusions of Law portion of the recommended order.  Proposed Findings of Fact and Conclusions of Law were not received from the Respondent or Joined Party.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as Flagman constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

20. The Petitioner is a corporation which began operations in 1994.  The Petitioner’s primary business activity is as a manufacturer’s representative to the railroad industry.  The Petitioner also provides services in the form of welding, installation of railroad ties, and lubrication of railroad tracks.  The Petitioner has approximately twenty-five to thirty employees who perform those services, administrative services, and sales.

21. In approximately 2002 the Petitioner formed a division of the company, operating under the trade name of Roadway Worker Services, to perform flagging services for Florida East Coast Railroad.  The Petitioner’s contract with the railroad provides that the Petitioner will provide trained flagmen.  It is the responsibility of the flagmen to ensure that contractors working in the vicinity of the tracks keep the tracks clear and that people remain safe.  It is the responsibility of the flagmen to tell the contractor when a train is coming and to keep equipment and people away from the tracks.  The Petitioner uses workers it considers to be independent contractors to perform the flagman services and has had as many as sixteen flagmen at one time.

22. The Joined Party is a retired telephone company employee.  Since beginning his retirement the claimant has worked for several different companies as a utility locator.  Most of those companies considered the claimant to be an independent contractor.  Through his work as a utility locator the Joined Party attended railroad school so he could locate utilities in the vicinity of railroad tracks.  One of the Joined Party’s friends heard that the Petitioner needed flagmen and he submitted the Joined Party’s name to the Petitioner.  The Petitioner’s manager over the flagmen for South Florida contacted the Joined Party and hired him as a flagman.

23. The Petitioner does not have written contracts with the flagmen.  However, the flagmen are required to complete a “Roadway Worker Services 1099 Contractor Application.”   The application states “I have completed the above application in order to supply sub-contracting services to Roadway Worker Services.  I understand that I will be liable for any taxes associated with the compensation portion of payment.”  The Petitioner conducts a background check on each applicant.  The Joined Party completed the application and was hired by the Petitioner to begin work on November 3, 2003.

24. All of the Petitioner’s flagmen are paid a daily rate of $200, based on a ten hour work day.  The daily rate of pay is determined by the Petitioner and is not negotiable.  If the flagmen work more than the scheduled ten hours they are paid time and one-half for the overtime hours.  If the flagmen work less than ten hours they still receive the full pay for ten hours.  No taxes are withheld from the pay.

25. Generally the Petitioner will not allow a flagman to work more than twelve hours per shift.  If a contractor requires a flagman for more than twelve hours, the Petitioner will send another flagman to the worksite to replace the flagman.

26. In addition to the daily rate, the Petitioner pays the flagmen a per diem and a car allowance.  If the worksite is within 75 miles of the flagman’s home, the flagman is paid a per diem of $75.  If the distance is greater than 75 miles, the flagman is paid a per diem of $125.  The flagmen are paid a flat rate of $20 per day for car allowance, regardless of the distance to the worksite.  However, the car allowance is paid only if the flagman drives his own vehicle.  The car allowance is not paid if the flagman uses public transportation or has a friend or family member drive him to the worksite.  The per diem and car allowance rates are determined by the Petitioner and are not negotiable.

27. The Petitioner provides the flagmen with a cell phone and cell phone service or, as an alternative, the Petitioner will reimburse a flagman for the use of the flagman’s cell phone.

28. The flagmen are required to provide a status report on the progress of the work several times a day and are required to report any unusual occurrences.  They are required to submit written reports and are reimbursed by the Petitioner for postage or other miscellaneous expenses upon request.

29. Because of the agreement that the Petitioner will provide trained flagmen to the railroad, the Petitioner endeavors to hired workers with prior railroad experience.  Several of the Petitioner’s employees have attended school and have obtained certification from the railroad to train the flagmen.  The Petitioner uses those employees to provide initial training and periodic continuing training.  The Petitioner has sent flagmen to railroad school to obtain training, at the Petitioner’s expense.  The flagmen are paid the daily flat rate by the Petitioner to attend both the initial training and the periodic training.

30. The Petitioner has three or more employees who are designated to visit the work sites to make sure that the flagmen are where they are supposed to be and that they are doing what they are supposed to be doing.  The individual the Joined Party considered to be his supervisor visited him periodically at the work sites.  He would provide instructions or suggestions to the Joined Party, such as where the Joined Party should stand.  The Joined Party felt that if he did not follow the instructions or suggestions he would be discharged immediately.  The Joined Party always complied and he never received any warnings or reprimands.

31. Whenever the Petitioner receives a work order from the railroad for a flagman, the supervisors contact the flagmen to fill the work order.  The Joined Party’s supervisor would contact him and ask if he was available to work on that date.  The Joined Party rarely, if ever, declined a work assignment.  However, he was aware that he had the right to decline any assignment offered.

32. The flagmen are required to personally perform the work.

33. The flagmen may not work for a competitor of the Petitioner.

34. The Petitioner provides the flagmen with blank invoices on which the flagmen are required to write their start work time and their end work time for each day worked and to have the invoice signed by the work site contractor.  The flagmen also list the amount of the per diem, car allowance, daily rate, and overtime rate on the invoice.  After the flagmen submit the invoices to the Petitioner for payment, the Petitioner reviews the invoices for accuracy

35. At the end of the year the Petitioner reports the total amount of the daily flat rates paid to each flagman on Form 1099-MISC as nonemployee compensation.  The per diem and car allowances paid to the flagmen are not included in the amounts reported.

36. The flagmen not required to provide anything to perform the work. They do not have to be licensed or provide liability insurance.  Most of the Petitioner’s flagmen provide their own hard hats and vests, however, the Petitioner or the railroad has provided those items for some of the flagmen. 

37. The Joined Party continued to perform services for the Petitioner until November 2005.  The Joined Party felt that at all times he was an independent contractor.  The Joined Party believed that he was an independent contractor because he had agreed to be responsible for his own taxes.

38. The Petitioner may discharge a flagman at any time without incurring liability.  A flagman can quit at any time without incurring liability.

Conclusions of Law:  

39. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
40. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

41. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
42. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

43. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

44. The Roadway Worker Services 1099 Contractor Application is the only written agreement between the Petitioner and the flagmen.  The Agreement does not indicate the status of the actual working relationship.  It merely states that the flagman understands that the flagman is responsible for paying taxes.  The payment of taxes, standing alone, does not establish that a worker is an independent contractor.

45.  The Petitioner’s Railroad Workers Services division is engaged in the business of providing trained flagmen to the railroad.  The flagmen merely performed the work which the Petitioner had contacted to provide.  The flagmen are not in a distinct occupation and their work is the regular business of the Petitioner.  

46. An independent contractor is free to set his own fees.  However, the Petitioner does not allow that freedom.  The Petitioner determined the method of pay and the rate of pay, which was not subject to negotiation.  The method of pay indicates employment.

47. Either party may terminate the relationship at any time without incurring liability.  This is typical of an at-will employment relationship but is not typical of an independent contractor relationship.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

48. Independent contractors sell their services to their customers or clients.  The customer or client of an independent contractor is not responsible for training the independent contractor.  The Petitioner in this case not only provided the training at the Petitioner’s expense but paid the flagmen to attend the training.  Training is a method of control because it specifies how the work is to be done and is an indicator of employment.

49. The Petitioner employer supervisors or manager to check on the flagmen while they are working to ensure that they are where they are supposed to be and that they are doing what they are supposed to be doing.  This reveals that the Petitioner was concerned not just with the results but also with the method of performing the work.  The Joined Party’s testimony reveals that he received instructions from the supervisor or manager and that he was required to comply.  

50. At all times while working for the Petitioner the Joined Party considered himself to be an independent contractor.  That belief was based on the fact that he was informed by the Petitioner that he was a subcontractor and that he was responsible for paying his own taxes.  The Joined Party accepted that status by signing the Roadway Worker Services 1099 Contractor Application.  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”
51. Upon consideration of all of the evidence it is concluded that the Joined Party and other persons performing services for the Petitioner as flagmen are employees of the Petitioner.

52. The portion of the Petitioner’s written Proposal identified as Opening Statement is basically an opening argument; however, it contains statements that are not supported by the evidence in the record.  It also contains statements that are supported by the evidence such as the signing of the agreement and the fact that the Joined Party has worked for several different companies since retiring from the telephone company and that he was considered to be a subcontractor with those companies.  Those proposed facts have been incorporated herein.

53. That portion of the Petitioner’s written Proposal identified as Bullet Points also appears to be an argument and contains statements that are not supported by the evidence.  One proposed fact can also be gleaned from the Bullet Points.  That fact is that the Joined Party was free to accept or reject any job.  That proposed fact is supported by the record and has been incorporated herein.

Recommendation:  It is recommended that the determination dated May 3, 2006, be AFFIRMED.

Respectfully submitted on August 18, 2006.

[image: image2.png]



	
	

	
	R. O. SMITH, Special Deputy

	
	Office of Appeals


�








