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	PETITIONER:
	

	Employer Account No. - 2556747
	

	EDWARD R MIERS
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-7948L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

A review of the record reflects that the special deputy cited an incorrect section of Florida Statutes and an outdated version of Rule 60BB-2.035(3), Florida Administrative Code.  The reference to Section 443.141(2)(b), Florida Statutes, is corrected to Section 443.141(2)(c), Florida Statutes, which provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s.443.131.
The current text of Rule 60BB-2.035(3)(a) is:

Timely Protest. All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement. 

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact as set forth therein and Conclusions of Law as modified above. A copy of the Recommended Order is attached hereto and incorporated herein.

In consideration thereof, it is hereby held that the appeal was filed timely, and it is ORDERED that the determination dated October 1, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of April, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2556747
	

	EDWARD R MIERS
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-7948L

	RESPONDENT:
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 1, 2004.

After due notice to the parties, a hearing was held on March 21, 2005, by telephone.  The Petitioner appeared and testified.  The Petitioner’s former personal assistant testified as a witness for the Petitioner.  The Joined Party appeared and testified.  The Respondent was represented by a Senior Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist testified as a witness.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  None of the parties submitted Proposed Findings of Fact and Conclusions of Law.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is an individual who has been working as a personal consultant, providing public relations work for publicly traded companies, since approximately 2000.  In 2003 the Petitioner had an idea for a business activity which was in addition to the public relations work that he was providing.  His plan was to contract with small publicly traded companies to increase interest in the purchase of their stock by making stock brokers aware that the stock of these companies represented an exceptional investment opportunity.

2. The Joined Party responded to a newspaper help wanted advertisement placed by the Petitioner and spoke to the Petitioner’s personal assistant in February 2003.  The personal assistant scheduled an appointment for the Joined Party so that she could be interviewed by the Petitioner.  The Joined Party had an employment history in sales.  The Petitioner felt that she would be able to contact brokers on his behalf and to explain the investment opportunities present in his clients’ stock.  The Petitioner advised the Joined Party that he would pay her $300 per week plus commission.  She was advised that she would be an independent contractor and that she would work Monday through Friday, from 9:00AM until 4:30PM.  The claimant accepted the offer although she had never worked as an independent contractor, and in her mind, associated independent contractors with the construction industry.  She began work on February 24, 2003.  The Petitioner considered all of his workers, including his personal assistant, to be independent contractors.

3. Initially, the Joined Party was scheduled to work in an office operated by a friend and business associate of the Petitioner.  Other individuals, as many as seven at one time, were performing the same work for the Petitioner.  The Petitioner provided training to the Joined Party concerning her duties.  She was told how to contact brokers and was provided with a listing of all of the registered brokers in the country.  She was provided with information about the Petitioner’s clients and their stock.  She was told what she could say, and what she could not say, to the brokers.  She was provided with a suggested script.  A few months after the Joined Party began work she and the other workers were moved to the Petitioner’s personal residence to work.

4. The Joined Party and the others were provided with workspace and telephones which they used to contact stock brokers throughout the country.  They did not pay rent to the Petitioner or his business associate nor did they pay for the use of the telephones or the long distance charges.  Everything that was needed to do the work was provided by the Petitioner.  The Petitioner would have allowed the Joined Party and the others to work from their own homes.  However, if they would have done so, they would have been responsible for the long distance toll charges.

5. The Petitioner provided on-going training and conducted periodic sales meetings.  The Joined Party was expected to attend those meetings.  Although the Joined Party was never told that she was required to call in if she was going to be absent from work, she understood that she was expected to call to report any absence from work.  The workers were required to call the Petitioner’s personal assistant when absent.  The personal assistant kept a logbook of every call placed to brokers by the Joined Party and the other workers.

6. The Joined Party was never successful in convincing a broker to make a stock purchase in any of the companies represented by the Petitioner.  If she had been successful she would have been required to report that sale to the Petitioner so that a commission could be paid to her.

7. The Joined Party received her weekly pay of $300 without any deduction for taxes.  She did not receive any fringe benefits such as health insurance.  In September 2003, the Petitioner realized that his idea was not going to work because the Joined Party and the other workers were not generating any income through their efforts.  Effective September 30, 2003, he discontinued the business activity.  At the end of 2003 the Joined Party’s income was reported to the Internal Revenue Service as nonemployee compensation on Form 1099-MISC.

8. The Joined Party filed a claim for unemployment compensation, however, the Petitioner had not reported her earnings since he considered her to be an independent contractor.  A Revenue Specialist from the Florida Department of Revenue conducted an investigation and determined on or about September 23, 2004, that the Joined Party was an employee of the Petitioner.  However, the Department of Revenue did not provide notice of that determination to the Petitioner.  On or about December 28, 2004, an individual contacted the Petitioner in an attempt to collect unemployment compensation taxes which had been assessed as a result of the September 23 determination.  On December 29, 2004, the Petitioner protested the determination issued by the Department of Revenue and the fact that he had not been notified of the determination.  On February 2, 2005, a written determination was provided to the Petitioner by the Department of Revenue.

Conclusions of Law:  

9. The following citations are applicable to the issue of whether the Petitioner filed a timely protest.

Section 443.141(2) (b), Florida Statutes, provides:


Subject to the foregoing provisions of this subsection, the division shall by regulation prescribe the manner pursuant to which an employing unit which has been determined to be an employer may file an appeal and be afforded an opportunity for a hearing on such determination.  Pending such hearing, the employing unit shall file reports and pay contributions in accordance with §443.131.

Rule 60BB-2.035(3), Florida Administrative Code, provides:

All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a) Determinations will become final and binding unless application for review and protest is filed with the Division within 15 days from the mailing date of the determination.  If not mailed, the determination will become final 15 days from the date the determination is delivered.

10. The Petitioner testified that he did not receive a determination in the mail until after the letter of protest was filed.  The evidence presented by the Department of revenue reveals that, although a silent determination was made, it was not mailed to the Petitioner until after the protest was filed.  Thus, the Petitioner’s protest was timely filed.

11. The following citations are applicable to the issue of whether services performed for the Petitioner constitute employment.


Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.


Section 443.1216, Florida Statutes, provides in pertinent part:

(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

12. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).
13. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

14. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

15. The Petitioner did not have a written agreement with the Joined Party or the other workers.  The verbal agreement was that the Joined Party would be an independent contractor and that she would be responsible for her taxes.  However, the mere fact that parties agree to an independent relationship does not, in and of itself, define the relationship as one of independence.  The fact that taxes were not withheld does not, standing alone, establish an independent relationship.  Therefore, an analysis must be made of the actual working relationship.

16. Although the Joined Party did have some experience in sales, she was unfamiliar with the Petitioner’s business or the service he was offering to his clients.  The Petitioner provided both initial and on-going training.  The Joined Party was told what she could and what she could not say to brokers.  She was provided with a suggested script as part of her training.  By providing training to the workers the Petitioner was exercising control over the manner in which the work was performed and over the details of the work.

17. The Joined Party and the other workers were not in a distinct occupation.  They were performing the day to day operation of the Petitioner’s business activity.

18. The Petitioner provided the work location and everything that was needed to do the work.  Although the workers may have been free to perform the work from their homes, they would have done so at their own expense.  Realistically, that expense required them to perform the work at the Petitioner’s location.  The expense of the long distance toll charges generated from working from another location would have been prohibitive.

19. There was a continuing relationship between the parties.  Either party could terminate the relationship at any time without incurring liability.  1 Larson, Workmens’ Compensation Law, Section 44.35 states:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract."  Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966).

20. The Joined Party was paid a salary of $300 per week.  Although the Petitioner has described the salary as a loan or draw against future commissions, the payments to the Joined Party were clearly not draws.  There was no agreement or requirement concerning repayment of excess draws or loans.  The Petitioner has not attempted to recover the excess draws and does not intend to attempt to recover the excess draws.  The Joined Party never earned any commission.  The payments made to the Joined Party are consistent with compensation paid to salaried employees for services performed in employment.

21. The above analysis reveals that the Petitioner exercised substantial control over the Joined Party and others performing the same work.  The Petitioner controlled the rate of pay, the hours of work, and how the work was performed.  These facts establish that the Petitioner was concerned with how the work was performed as well as the results of the work performed.  The relationship of employer-employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant.  Collins v. Federated Mutual Implement and Hardware Insurance Co., 247 So. 2d 461 (Fla. 4th DCA 1971); La Grande v. B. & L. Services, Inc., 432 So. 2d 1364 (Fla. 1st DCA 1983).

22. Section 443.1215(1) Florida Statutes, provides that each of the following employing units is an employer subject to this chapter:


(a) An employing unit that:


1. In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or


2. For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day.

23. The evidence reveals that the Joined Party worked five weeks during the first calendar quarter of 2003, between February 24 and March 31.  Her rate of pay was $300 per week.  Thus, based on the Joined Party’s pay the Petitioner established liability for payment of taxes during that quarter.  However, it appears that others may have been employed in the same capacity prior to the Joined Party.

Recommendation:  It is recommended that the determination dated October 1, 2004, be AFFIRMED.

Respectfully submitted on March 25, 2005.
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