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	PETITIONER:
	

	Employer Account No. - 1286488
	

	BUDGET OFFICE INTERIORS INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-66705L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any Exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated November 3, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2006.

[image: image2.png]



	

	Tom Clendenning
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated November 3, 2005.

After due notice to the parties, a hearing was held on December 23, 2005, by telephone.  The Petitioner, represented by its Office Manager, appeared and testified.  The Respondent was represented by a Revenue Administrator II from the Florida Department of Revenue.  A Tax Specialist I testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which began business in approximately October 1990 and is engaged in the sale of office furniture.

2. In approximately March 2000 the Petitioner hired the Joined Party to perform work as a warehouse helper.  He was an hourly employee.  On or about June 26, 2000, the Joined Party and the Petitioner’s president entered into an agreement that the Joined Party would be an independent contractor.  The Joined Party signed a letter stating that he understood that he would be responsible for his own taxes and insurance.  The president informed the office manager of the change and the office manager spoke to the Joined Party concerning the change.  She wanted to make sure that he understood the consequences of the change.  She informed the Joined Party that he would be responsible for his own taxes and he replied that he understood.  She also informed him that he needed to obtain a business license and that he should provide a copy of the license to her.  The Joined Party complied. 

3. After June 26 the Joined Party continued to perform services as a warehouse helper; however, he also refurbished office workstation partition panels.  Refurbishing the panels became his primary responsibility.  The Petitioner determined when he was to work and what he was to do.

4. All of the Joined Party’s work was performed on the Petitioner’s premises using equipment, materials, and supplies provided by the Petitioner.  The Joined Party used some of his own personal hand tools.

5. During most weeks the Joined Party worked for the Petitioner full time.  Initially, he submitted a statement listing the hours that he had worked and the office manager paid him in cash from that statement.  A dispute arose over whether the Joined Party was working the hours which he claimed, and after that point in time he was required to punch a time card each day and he was paid from the time cards.

6. The Joined Party was trained concerning how to refurbish the panels by the corporate president.  He was directly supervised by the corporate president who would check on the Joined Party several times each day.  The Joined Party was required to report to the Petitioner concerning the progress of the work.

7. Occasionally the Joined Party would have to go to the locations of the Petitioner’s customers.  On those occasions the Joined Party either used a company truck or was reimbursed for his gas expense.

8. The Joined Party was paid by the hour and the Petitioner granted several pay increases after June 26, 2002.  Although the Joined Party was not entitled to fringe benefits such as health insurance, he was paid bonuses such as a Christmas bonus.  No taxes were withheld from his pay, and at the end of the year he was provided with Form 1099-MISC listing his earnings as nonemployee compensation.

9. The Joined Party was injured on the job and was covered under the Petitioner’s workers’ compensation policy for the injury.

10. Either party could terminate the relationship at any time without incurring liability.

Conclusions of Law:  

11. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

12. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

13. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).

14. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

15. Whether a worker is an employee or an independent contractor is determined by measuring the control exercised by the employer over the worker.  If the control exercised extends to the manner in which a task is to be performed, then the worker is an employee rather than an independent contractor.  In Cawthon v. Phillips Petroleum Co., 124 So 2d 517 (Fla 2d DCA 1960) the court explained:  Where the employee is merely subject to the control or direction of the employer as to the result to be procured, he is an independent contractor; if the employee is subject to the control of the employer as to the means to be used, then he is not an independent contractor.

16. The Petitioner’s witness, the office manager, testified that the agreement with the Joined Party was entered into by the president and the Joined Party and that she had no personal knowledge of the actual agreement other than the letter bearing the Joined Party’s signature, which was presented as evidence, and her conversation with the Joined Party to ensure that he understood the ramifications of the agreement.  She further testified that the Joined Party was trained and supervised by the president and that she rarely went into the Joined Party’s assigned work area.

17. The Joined Party’s letter merely states that he understands that he is responsible for his own taxes and insurance coverage.  It does not define the actual working relationship.  The fact that the Joined Party acknowledged that he understood that he was responsible for his own taxes and insurance does not, standing alone, establish that he was not an employee of the Petitioner within the meaning of the law.  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”

18. The testimony of the office manager establishes that the Petitioner determined where, when, and how the work was to be performed.  The Joined Party was trained and supervised by the president.  The Petitioner provided all materials, supplies, and equipment needed to complete the work.  These are all factors of control and support a finding that the Joined Party was an employee of the Petitioner.

19. Rule 60BB-2.035(5), Florida Administrative Code, provides that the burden of proof shall be on the protesting party to establish by a preponderance of the evidence that the determination of the Agency through its designee, the Department of Revenue, was in error.

20. The testimony of the Petitioner’s only witness, the office manager, and the documentary evidence submitted is insufficient to establish that the determination of the Department of Revenue is in error.  In fact, the evidence which has been submitted supports the determination that the Joined Party was an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated November 3, 2005, be AFFIRMED.

Respectfully submitted on December 30, 2005.
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