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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any Exceptions to the Recommended Order, it is concluded that the Petitioner did not meet its burden of proof pursuant to Rule 60BB-2.035(5), Florida Administrative Code. I hereby adopt the Findings of Fact and Conclusions of Law as set forth the Recommended Order, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated July 14, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 14, 2005.

After due notice to the parties, a hearing was held on December 8, 2005, by telephone.  The Petitioner was represented by its accountant.  The Petitioner’s Chief Financial Officer and Chief Executive Officer testified as witnesses for the Petitioner.  The Respondent was represented by a Tax Specialist II from the Florida Department of Revenue.  A Revenue Specialist III testified as a witness for the Respondent.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Whether the Petitioner's liability for unemployment compensation contributions was properly determined pursuant to Sections 443.1215, 1216, 1217; 443.131, Florida Statutes.

Whether the Petitioner is entitled to a transfer of employment records pursuant to Section 443.131(3)(f)1, Florida Statutes.

Findings of Fact:  

1. The Petitioner, Howard Leasing, Inc., is a corporation which was formed in April 2005.  The Petitioner operates an employee leasing business and is licensed by the Florida Department of Business and Professional Regulation to operate an employee leasing business.

2. On May 12, 2005, the Petitioner’s accountant submitted to the Florida Department of Revenue an Application to Collect and/or Report Tax in Florida to register for payment of unemployment compensation taxes.

3. On the Application to Collect and/or Report Tax in Florida, the accountant reported that wages had been paid during the second calendar quarter 2005 in excess of $1,500.

4. The accountant also reported on the application that Howard Leasing, Inc., had acquired all of the business of Tristaff, Inc., on May 1, 2005, and that Tristaff, Inc., was in operation at the time of acquisition.

5. The Petitioner did not submit a Report to Determine Succession and Application for Transfer of Experience Rating Records.

6. Tristaff, Inc., is a corporation which operated a business as a staffing company or temporary help firm.  Tristaff, Inc., was not registered with or licensed by the Florida Department of Business and Professional Regulation as an employee leasing business.  It had been alleged by the Florida Department of Business and Professional Regulation that Tristaff had been operating an unlicensed employee leasing business, and on November 4, 2004, a Notice and Order to Cease and Desist was issued to Tristaff, Inc., by the Department of Business and Professional Regulation.

7. On July 14, 2005, the Florida Department of Revenue issued a determination holding that the Petitioner had met the liability requirements for payment of unemployment compensation taxes effective May 1, 2005.  The determination assigned an account number and a tax rate of .0270.

8. On July 14, 2005, the Florida Department of Revenue issued a separate determination, notifying the Petitioner that the request for succession was denied because “The Unemployment Compensation Law prohibits a transfer of employment records, if the same business, service or trade will no longer continue.”


Conclusions of Law:  

9. Section 443.131(3)(f), Florida Statutes, provides in pertinent part:

1. For the purposes of this subsection, two or more employers who are parties to a transfer of business or the subject of a merger, consolidation, or other form of reorganization, effecting a change in legal identity or form, are deemed a single employer and are considered to be one employer with a continuous employment record if the tax collection service provider finds that the successor employer continues to carry on the employing enterprises of all of the predecessor employers and that the successor employer has paid all contributions required of and due from all of the predecessor employers and has assumed liability for all contributions that may become due from all of the predecessor employers. In addition, an employer may not be considered a successor under this subparagraph if the employer purchases a company with a lower rate into which employees with job functions unrelated to the business endeavors of the predecessor are transferred for the purpose of acquiring the low rate and avoiding payment of contributions. As used in this paragraph, notwithstanding s.443.036(14), the term "contributions" means all indebtedness to the tax collection service provider, including, but not limited to, interest, penalty, collection fee, and service fee. 
10. The Department of Revenue determined that the Petitioner was not entitled to a transfer of employment records because the Petitioner did not continue the business enterprise of Tristaff, Inc., after acquisition of that staffing company or temporary help firm.  It is clear from the record that the business activity of a licensed employee leasing company is different from the business activity of a company that is not licensed to conduct business as an employee leasing company.  Under such circumstances the law does not allow a transfer of employment records.

11. The Petitioner does not dispute that it has established liability for payment of unemployment compensation taxes.  The Petitioner voluntarily applied for payment of taxes and reported payment of wages in an amount that is sufficient to meet the liability requirements of the law.

12. Section 443.131(2)(a), Florida Statutes, provides that each employer whose employment record is chargeable with benefits for less than 8 calendar quarters shall pay contributions at the initial rate of 2.7 percent.

13. The Department of Revenue notified the Petitioner that it was assigned the initial tax rate of .0270, which is the initial rate of 2.7 percent as set forth by law.  The Petitioner’s effective date of liability is May 1, 2005.  Since the Petitioner’s employment record has not been chargeable with benefits for a period of 8 calendar quarters, the initial tax rate has been properly assigned.

Recommendation:  It is recommended that the determination dated July 14, 2005, be AFFIRMED.

Respectfully submitted on December 27, 2005.
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