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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

The Petitioner’s Exceptions to the Recommended Order of the Special Deputy were received by mail postmarked November 7, 2005.  Counter Exceptions from the Respondent or Joined Party were not received. 

With respect to the Recommended Order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner, a mortgage company, was incorporated in January 2002 as a Subchapter S corporation.  The Petitioner’s president is a mortgage broker and has been active in the operation of the business since its inception.  In addition, the Petitioner has other mortgage brokers and a mortgage processor performing services for the business.  The Petitioner considers the corporate president, the other mortgage brokers, and the mortgage processor to be independent contractors.

2. The Joined Party has a background in sales and marketing.  She is a former client of the Petitioner and a friend of the president.  In approximately September 2003 the president informed the Joined Party that she was looking for someone to promote the business and to help the business grow.  The President stated that she did not have a lot of money but she was willing to pay the Joined Party $25 per hour to visit real estate offices and to attend Multiple Listing Service meetings to promote the Petitioner’s business.  The president stated that she envisioned that the Petitioner would eventually become a bank and that the Joined Party would be the marketing director of the bank.  She further stated, “We will be together forever.”  The Joined Party was excited by the prospect of being the marketing director of a bank, and she accepted the president’s offer.

3. At the time of hire the Joined Party informed the president that she had made a commitment to help a friend decorate a house and that she would not be available to work full time until January.  That was agreeable to the president.  From September through December 2004 the Joined Party usually worked from 9:00 AM until 3:00 PM.  Beginning in January 2004 the Joined Party worked from 9:00 AM until 5:00 PM, Monday through Friday.  She would open the office on some days and she attended weekly staff meetings in the office.

4. The Petitioner’s office is located in a converted garage located at the president’s residence.  Working space was provided for the Joined Party in the Petitioner’s office and she used the Petitioner’s computer, telephone, and fax machine.  The Petitioner provided all supplies.  The Petitioner provided business cards to the Joined Party listing the Petitioner’s name, address, and telephone number, as well as the Joined Party’s name and the title of Marketing Director.

5. The Joined Party had never worked for a mortgage company and was unfamiliar with the services and products offered by the Petitioner.  The president trained the Joined Party by allowing the Joined Party to observe while the president performed work as a mortgage broker.  The Joined Party was paid for her time while she observed the president.

6. Initially, the Petitioner had a timesheet posted on a wall in the office.  The Joined Party and other workers were told that they were required to report their time worked on the timesheet, and if they did not, they would not be paid.  Subsequently, the Joined Party created her own separate timesheet for reporting her starting and ending time each day and the total number of hours worked during the pay week.  The president was insistent that the Joined Party completes a weekly timesheet so that she would know where the Joined Party was and would know that the Joined Party was out working.  

7. When the Joined Party received her weekly paychecks she noticed that the amount of pay did not equal $25 per hour for the number of hours worked.  She never questioned the amount of the checks because she assumed that the checks were for net pay after payroll taxes were withheld.

8. The Joined Party was required to report to the president concerning which real estate offices she visited, the results of each visit, and the names of real estate agents who might be interested in the services and products offered by the Petitioner.  Whenever the Joined Party located a business prospect, she would schedule a mortgage broker to contact that individual.  She would notify the prospect of the scheduled appointment.

9. The Petitioner purchased a computer software program so that the Joined Party could create a database on the Petitioner’s computer.  Initially, the Joined Party was required to enter the name and address of each business prospect into the database.  However, the president decided that it was too time consuming for the Joined Party to enter the information into the computer and the president assigned that task to another worker.

10. The president and the Joined Party had discussions about how to market the business.  The Joined Party would offer suggestions, such as giving out gift certificates for a free meal with the president.  The president accepted some of the suggestions and rejected some of the suggestions.  If the president accepted a suggestion, the Joined Party would follow through with the suggestion.  The Joined Party was conscientious and always complied with the desires of the president.

11. Some suggestions involved the purchase of gifts or other promotional items.  The Joined Party was reimbursed for any purchases that she made.  Occasionally, the president would express dissatisfaction with items purchased and the Joined Party would return the items to the store where they were purchased and obtain a refund for the Petitioner.  The Joined Party submitted expense reports to the president, and she was reimbursed for all expenses in connection with marketing the Petitioner’s business, with the exception of the expense of operating her own personal vehicle.  The Joined Party was not reimbursed for the use of her personal vehicle because the subject was never discussed.

12. On one occasion the Joined Party was verbally reprimanded by the president because the Joined Party had lunch with a mortgage broker from a bank. The president frequently expressed concern and verbally reprimanded the Joined Party because she believed the Joined Party was selling mortgages without a license rather than promoting the Petitioner’s business.  On those occasions the Joined Party informed the president that she was not selling mortgages and that she knew nothing about mortgages or how to sell them.

13. The Joined Party was required to personally perform the work for which she was paid.  She was paid for all of the hours she reported, even when she had lunch with the mortgage broker against the president’s wishes.  

14. The relationship between the Petitioner and the Joined Party could be terminated at any time by either party without incurring liability.

15. The president grew concerned that the Joined Party’s marketing activities might be viewed as a violation of the law by the Department of Banking and Finance.  Therefore, in approximately September 2004, she enrolled the Joined Party to attend school to obtain her mortgage broker license so that she could continue working as the Marketing Director.  The Joined Party paid the expense of attending that class.  

16. The Joined Party completed the class.  In December 2004, the president advised the Joined Party that since she had completed the class, she was now able to work as a mortgage broker.  She was informed that the hourly pay was discontinued and that she would be paid a commission as a mortgage broker.  The Joined Party was not paid for the work she performed in December as the Marketing Director and she never performed services for the Petitioner as a mortgage broker.

17. Following the close of the 2003 calendar year, the Joined Party received Form 1099-MISC from the Petitioner reporting the Joined Party’s earnings as nonemployee compensation.  The Joined Party was not familiar with that form and did not know how to complete her federal income tax return.  Following the close of calendar year 2004, the Joined Party received Form 1099-MISC reporting her earnings for 2004.

18. The Petitioner never paid the Joined Party $25 per hour and never withheld any taxes from her pay.  The president unilaterally decided to pay the Joined Party a rate of $16 or $17 per hour because she felt that amount was all that she could afford to pay the Joined Party.  The president never communicated that decision to the Joined Party.

19. During the middle of 2005, the Joined Party contacted an accountant about filing her 2003 and 2004 tax returns.  At that time the Joined Party learned that the Petitioner had not withheld taxes from her pay.

With respect to Exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

Since the Exceptions did not comply with the above criteria, no legal obligation requires a ruling on the submission. Nevertheless, information in the Petitioner’s submission that conflicts with the Special Deputy’s Recommended Order is discussed below.
Petitioner Exception 1 contends that the Joined Party was never promised $25 per hour in pay.  The Special Deputy’s Finding 2, that the president told the Joined Party that she did not have a lot of money, but she was willing to pay the Joined Party $25 per hour to visit real estate offices and to attend Multiple Listing Service meetings to promote the Petitioner’s business is supported by the record.  Therefore, the Exception is respectfully rejected. 

Petitioner Exception 2 contends that Finding 6 should have been worded differently and explained further to illustrate that the Joined Party’s time sheet was entitled 1099 Sucontractor.  The Special Deputy’s Finding 6 is supported by the record, and therefore, it cannot be changed or modified.  The Exception is respectfully rejected.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Petitioner Exception 3 contends that the Joined Party was not a director or manager in the normal understanding of such titles.  A complete review of the record establishes that the Joined Party was provided with business cards that listed the Joined Party as the marketing director.  Additionally, the company president testified that she thought the Joined Party had a lot of talent in marketing. Therefore, Finding 4 is supported by the record and cannot be changed or modified.  The Exception is respectfully rejected.

Petitioner Exception 4 contends that the time sheets filled out by the Joined Party did not call for a description of where the Joined Party was.  A complete review of the record establishes that the president testified that she asked for an account of places the Joined Party had been.  Therefore, this Exception is respectfully rejected.

Petitioner Exception 5 contends that the Joined Party worked varying hours and that she was not paid for holidays or vacation time.  A complete review of the record establishes that no testimony was proffered regarding holidays and vacation time.  Further, the Joined Party testified that she usually worked from 9:00 AM until 5:00 PM, the office hours of the company, because that was when most realtors were working.  Therefore, Finding 3 is supported by the record.  The Exception is respectfully rejected.

Petitioner Exception 6 contends that the Joined Party’s biggest expense was her vehicle expense.  The Special Deputy’s Finding 11 agrees that the claimant was responsible for vehicle cost and is supported by the record.  The Joined Party testified that she was not reimbursed for vehicle expenses.  Therefore, the Exception is respectfully rejected.

Petitioner Exception 7 contends that the president never told the Joined Party that they would be together forever.  A complete review of the record reveals that the Joined Party provided competent testimony that the statement was made by the president.  Therefore, Finding 2 is supported by the record.  The Exception is respectfully rejected.

Petitioner Exception 8 contends that testimony was not provided that establishes that the Joined Party was paid for the time that she observed the president.  A complete review of the record discloses that the Joined Party provided competent evidence that she was paid for the time that she observed the president.  Finding 5 is supported by the record.  The Exception is respectfully rejected.

Petitioner Exception 9 contends that the Joined Party was advised in September that she would not be needed as a marketing director and the president signed the Joined Party up to take the mortgage broker exam.  A complete review of the record establishes that the Joined Party was told in December, after she had taken the exam, that the company no longer needed a marketing director.  Finding 15 is supported by the record.  The Exception is respectfully rejected.

Petitioner Exception 10 contends that upon quitting her employment with Centennial Mortgage & Company, the Joined Party subsequently began working for another mortgage broker company.  This Exception is respectfully rejected because it is not relevant to the issue in this case.

Based on his Findings of Fact, the Special Deputy recommended that the determination be AFFIRMED. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings are thus adopted in this Order.  The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the Exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated July 26, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2006.
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____________________________

Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 26, 2005.

After due notice to the parties, a hearing was held on September 15, 2005, by telephone.  The Petitioner was represented by its attorney.  The Petitioner’s president appeared and testified.  The Joined Party appeared and testified.  The Respondent was represented by a Tax Specialist.  

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received from any party.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

20. The Petitioner, a mortgage company, was incorporated in January 2002 as a Subchapter S corporation.  The Petitioner’s president is a mortgage broker and has been active in the operation of the business since its inception.  In addition, the Petitioner has other mortgage brokers and a mortgage processor performing services for the business.  The Petitioner considers the corporate president, the other mortgage brokers, and the mortgage processor to be independent contractors.

21. The Joined Party has a background in sales and marketing.  She is a former client of the Petitioner and a friend of the president.  In approximately September 2003 the president informed the Joined Party that she was looking for someone to promote the business and to help the business grow.  The President stated that she did not have a lot of money but she was willing to pay the Joined Party $25 per hour to visit real estate offices and to attend Multiple Listing Service meetings to promote the Petitioner’s business.  The president stated that she envisioned that the Petitioner would eventually become a bank and that the Joined Party would be the marketing director of the bank.  She further stated, “We will be together forever.”  The Joined Party was excited by the prospect of being the marketing director of a bank, and she accepted the president’s offer.

22. At the time of hire the Joined Party informed the president that she had made a commitment to help a friend decorate a house and that she would not be available to work full time until January.  That was agreeable to the president.  From September through December 2004 the Joined Party usually worked from 9:00 AM until 3:00 PM.  Beginning in January 2004 the Joined Party worked from 9:00 AM until 5:00 PM, Monday through Friday.  She would open the office on some days and she attended weekly staff meetings in the office.

23. The Petitioner’s office is located in a converted garage located at the president’s residence.  Working space was provided for the Joined Party in the Petitioner’s office and she used the Petitioner’s computer, telephone, and fax machine.  The Petitioner provided all supplies.  The Petitioner provided business cards to the Joined Party listing the Petitioner’s name, address, and telephone number, as well as the Joined Party’s name and the title of Marketing Director.

24. The Joined Party had never worked for a mortgage company and was unfamiliar with the services and products offered by the Petitioner.  The president trained the Joined Party by allowing the Joined Party to observe while the president performed work as a mortgage broker.  The Joined Party was paid for her time while she observed the president.

25. Initially, the Petitioner had a timesheet posted on a wall in the office.  The Joined Party and other workers were told that they were required to report their time worked on the timesheet, and if they did not, they would not be paid.  Subsequently, the Joined Party created her own separate timesheet for reporting her starting and ending time each day and the total number of hours worked during the pay week.  The president was insistent that the Joined Party completes a weekly timesheet so that she would know where the Joined Party was and would know that the Joined Party was out working.  

26. When the Joined Party received her weekly paychecks she noticed that the amount of pay did not equal $25 per hour for the number of hours worked.  She never questioned the amount of the checks because she assumed that the checks were for net pay after payroll taxes were withheld.

27. The Joined Party was required to report to the president concerning which real estate offices she visited, the results of each visit, and the names of real estate agents who might be interested in the services and products offered by the Petitioner.  Whenever the Joined Party located a business prospect, she would schedule a mortgage broker to contact that individual.  She would notify the prospect of the scheduled appointment.

28. The Petitioner purchased a computer software program so that the Joined Party could create a database on the Petitioner’s computer.  Initially, the Joined Party was required to enter the name and address of each business prospect into the database.  However, the president decided that it was too time consuming for the Joined Party to enter the information into the computer and the president assigned that task to another worker.

29. The president and the Joined Party had discussions about how to market the business.  The Joined Party would offer suggestions, such as giving out gift certificates for a free meal with the president.  The president accepted some of the suggestions and rejected some of the suggestions.  If the president accepted a suggestion, the Joined Party would follow through with the suggestion.  The Joined Party was conscientious and always complied with the desires of the president.

30. Some suggestions involved the purchase of gifts or other promotional items.  The Joined Party was reimbursed for any purchases that she made.  Occasionally, the president would express dissatisfaction with items purchased and the Joined Party would return the items to the store where they were purchased and obtain a refund for the Petitioner.  The Joined Party submitted expense reports to the president, and she was reimbursed for all expenses in connection with marketing the Petitioner’s business, with the exception of the expense of operating her own personal vehicle.  The Joined Party was not reimbursed for the use of her personal vehicle because the subject was never discussed.

31. On one occasion the Joined Party was verbally reprimanded by the president because the Joined Party had lunch with a mortgage broker from a bank. The president frequently expressed concern and verbally reprimanded the Joined Party because she believed the Joined Party was selling mortgages without a license rather than promoting the Petitioner’s business.  On those occasions the Joined Party informed the president that she was not selling mortgages and that she knew nothing about mortgages or how to sell them.

32. The Joined Party was required to personally perform the work for which she was paid.  She was paid for all of the hours she reported, even when she had lunch with the mortgage broker against the president’s wishes.  

33. The relationship between the Petitioner and the Joined Party could be terminated at any time by either party without incurring liability.

34. The president grew concerned that the Joined Party’s marketing activities might be viewed as a violation of the law by the Department of Banking and Finance.  Therefore, in approximately September 2004, she enrolled the Joined Party to attend school to obtain her mortgage broker license so that she could continue working as the Marketing Director.  The Joined Party paid the expense of attending that class.  

35. The Joined Party completed the class.  In December 2004, the president advised the Joined Party that since she had completed the class, she was now able to work as a mortgage broker.  She was informed that the hourly pay was discontinued and that she would be paid a commission as a mortgage broker.  The Joined Party was not paid for the work she performed in December as the Marketing Director and she never performed services for the Petitioner as a mortgage broker.

36. Following the close of the 2003 calendar year, the Joined Party received Form 1099-MISC from the Petitioner reporting the Joined Party’s earnings as nonemployee compensation.  The Joined Party was not familiar with that form and did not know how to complete her federal income tax return.  Following the close of calendar year 2004, the Joined Party received Form 1099-MISC reporting her earnings for 2004.

37. The Petitioner never paid the Joined Party $25 per hour and never withheld any taxes from her pay.  The president unilaterally decided to pay the Joined Party a rate of $16 or $17 per hour because she felt that amount was all that she could afford to pay the Joined Party.  The president never communicated that decision to the Joined Party.

38. During the middle of 2005, the Joined Party contacted an accountant about filing her 2003 and 2004 tax returns.  At that time the Joined Party learned that the Petitioner had not withheld taxes from her pay.

Conclusions of Law:  

39. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

40. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

41. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

42. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

43. The only agreement between the Petitioner and the Joined Party was the conversation between the president and the Joined Party in September 2003.  The evidence does not reveal that the informal agreement accurately defines the status of the working relationship.  Therefore, an analysis must be made of the actual working relationship.

44. The Petitioner is a mortgage broker.  The Joined Party’s expertise is sales and marketing.  The Petitioner engaged the Joined Party to promote and market the Petitioner’s business in an attempt to help the business grow.  The marketing of the business was not the regular business activity of the Petitioner and that type of work could have been performed by either an employee or an independent contractor.  However, the Joined Party’s services were integrated into the Petitioner’s business because it was believed that her services were critical to the growth of the business.

45. The Petitioner provided workspace in the Petitioner’s office, a computer, telephone, fax machine, and all materials and supplies necessary to complete the work.  The Joined Party only provided her own transportation.  She was reimbursed by the Petitioner for all business related expenses.  If the Joined Party made a purchase on behalf of the Petitioner and the president did not agree with the purchase, the Joined Party would return the purchased item to obtain a refund for the Petitioner.  These facts reveal that the Petitioner has a significant investment in its business and because of business expenses, including payment for work performed by the Joined Party, was at risk of operating at a loss.  The Joined Party had no investment in a business and no operating expenses since she was reimbursed by the Petitioner for her expenses.  These facts are indicative of an employment relationship.

46. The relationship between the parties was a continuing, at will relationship of relative permanence.  The relationship could be terminated by either party at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

47. The testimony of the Petitioner’s president reveals that she was attempting to create an independent relationship.  However, she did not communicate her intent to the Joined Party.  Her testimony further reveals that she may have misconceptions about what constitutes an employment relationship.  However, the Joined Party’s testimony that she believed that she was an employee of the Petitioner and that payroll taxes were being withheld from her pay is both credible and convincing.

48. The Joined Party was required to report her time worked on a time sheet listing who she had contacted.  She worked a regular weekly schedule, was paid by the hour, opened the Petitioner’s office on some mornings, and attended weekly office meetings.  The president testified that she was insistent that the Joined Party report her time worked because she wanted to know where she was and that she was out working.  An independent contractor is master of his or her own time and works on his or her own schedule.  This is further evidence that the Petitioner controlled the means and manner of performing the work.

49.  The president initially offered the Joined Party an hourly pay of $25, which the Joined Party accepted.  The $25 pay rate was determined by the president without any negotiation with the Joined Party.  Although that pay rate was accepted, the Petitioner silently and without notice reduced the rate of pay to $16 or $17 per hour.  In December 2004, the president again changed the Joined Party’s pay to commission only.  The Joined Party was solely dependent upon the Petitioner for her livelihood.  The fact that the Petitioner controlled the method and rate of pay reveals that the Joined Party was subject to the Petitioners direction and control.

50. The facts of this case reveal that the Petitioner exercised significant behavioral and financial control over the Joined Party.  The Petitioner controlled the means and manner of performing the work by providing workspace, by controlling expenses, by establishing a regular work schedule, by requiring time and activity reports, and by reprimanding the Joined Party for her unapproved business activities.  When viewed with the other factors of the analysis, it is concluded that the Joined Party was an employee of the Petitioner and not an independent contractor.

Recommendation:  It is recommended that the determination dated July 26, 2005, be AFFIRMED.

Respectfully submitted on October 21, 2005.
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