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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

The Petitioner’s Exceptions to the Recommended Order of the Special Deputy were received by mail postmarked November 28, 2005.  Counter Exceptions from the Respondent or Joined Party were not received. 

With respect to the Recommended Order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a mortgage lender that incorporated on June 30, 1999.  The Petitioner’s corporate office is located in Pinellas Park, Florida, and the Petitioner maintains a loan processing office in Lake Worth, Florida.

2. Individuals who process the loans, including underwriting and closing, as well as support staff have been acknowledged to be employees and have been leased through an employee leasing company since 1999.

3. The Petitioner also engages individuals identified as account executives to contact mortgage brokers to obtain wholesale loans for the Petitioner.  Prior to October 2003, the Petitioner may have had one account executive.  Beginning approximately October 2003, the Petitioner ramped up its business and began engaging additional account executives, including the Joined Party.  The Petitioner has had approximately seven account executives at any one time.  It is the status of the Joined Party and the other account executives that is at issue here.

4. Prior to November 2003, the Joined Party was employed by another mortgage lender to solicit loans.  She was an employee of that business and she received Form W-2 at the end of each year.  She was trained by her supervisor.

5. The Joined Party’s supervisor left her employment and became engaged with the Petitioner’s business as a sales manager.  The sales manager recruited the Joined Party to work for the Petitioner as an account executive in October 2003.  On October 27, 2003, the Petitioner made a written offer to the Joined Party for the position of account executive effective November 1, 2003.  The offer letter set forth the commission schedule which had been established by the Petitioner and stated that the Joined Party would receive a forgivable draw of $3000 per month to be paid on the 15th and 30th of each month.  In addition, the offer letter stated that the Joined Party would receive a monthly expense check in the amount of $350.  The offer letter also stated that the Joined Party would be allowed to generate retail loans as an employee of the Petitioner and it set forth the commission for retail loans.  The offer letter set forth the benefits package available to the account executives, including health and dental insurance and the amount of the premiums to be paid by the Joined Party.  

6. The offer letter was a standard letter that was provided to all account executives until some time during 2005 when the Petitioner made revisions to the letter.  The conditions set forth in the offer letter were not negotiable by the account executives. 

7. Other than the offer letter the Joined Party did not have a written contract or agreement with the Petitioner.  However, at the time of hire the sales manager told the Joined Party that she was required to have a cell phone, that she could not work for a competitor, and that no taxes would be withheld from her pay.  When the Joined Party asked why taxes would not be withheld, she was told that it would be better that way.

8. The Petitioner provided the Joined Party with business cards bearing the Petitioner’s name, address, and telephone number as well as the Joined Party’s name, position, and telephone number.

9. The Joined Party had been trained by the sales manager during their former employment.  However, the Petitioner offered products that were different from the products offered by their former employer.  The sales manager trained the Joined Party on the products offered by the Petitioner. 

10. The sales manager conducted periodic sales meetings and training.  Most of those meetings were conducted by conference telephone call; however, occasionally the account executives were required to travel to the Petitioner’s Lake Worth office.  The training included new product information as well as training on how to improve sales and production. 

11. In the sales meetings, the sales manager told the Joined Party and the other account executives that they were expected to work Monday through Friday, that they should be working by 9:00 AM each day, and that they should contact about ten brokers per day.

12. The Petitioner compiled information on the amount of loans that were closed by each account executive and published that information in a monthly progress report.  The sales manager would go over the progress reports with the account executives in the sales meetings and would provide suggestions on how to close loans and how to improve business.  

13. The account executives were required to fax a work schedule to the sales manager by Sunday night each week, listing the brokers that they would be contacting each day during the upcoming week.

14. If an account executive did not meet the sales goals, the account executive was required to complete call sheets for each day listing each contact that had been made.  The account executives were told if they did not submit the call sheets, the $3000 base pay would be cut.

15. Although the account executives were expected to work Monday through Friday, they were not required to keep track of the hours worked or required to report an absence.  However, if an account executive was required to submit call sheets, the lack of sales contacts would be reported on the call sheets.  The base pay was not reduced due to sick days or vacations.  The account executives were required to obtain permission to take vacations.

16. The Joined Party was verbally counseled by the sales manager that her “fall out ratio” was high.  The “fall out ratio” reflected the percentage of loans that did not close.  The sales manager suggested that the Joined Party come into the office to observe the sales manager closing loans.  The Joined Party believed that it was only a suggestion, rather than a requirement, and she did not comply.  The sales manager was not happy that the Joined Party did not come into the office to observe the closing of loans.

17. The Joined Party was not required to account for the $350 monthly expense allowance.  The Petitioner required the account executives to attend trade shows to generate sales.  If the Petitioner required an account executive to attend an out of town trade show, the Petitioner paid the hotel bill and provided meals.  The Joined Party was told that participation at trade shows was required as part of the job.

18. Either party had the right to terminate the relationship at any time, without notice and without incurring liability.  The relationship between the Joined Party and the Petitioner was terminated on January 2, 2005.

19. No taxes were withheld from the base pay or from commissions.  At the end of the calendar year the Joined Party received Form 1099-MISC reporting her earnings as nonemployee compensation.  However, if the Joined Party or other account executive generated a retail loan, the commission earned from the retail loan would be considered income from employment and that income would be reported by the Petitioner on Form W-2 as earnings from employment.

With respect to Exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

Since the Exceptions did not comply with the above criteria, no legal obligation requires a ruling on the submission. Nevertheless, information in the Petitioner’s submission that conflicts with the Special Deputy’s Recommended Order is discussed below.
Petitioner’s Exception 1 contends that the Special Deputy’s Recommended Order fails to properly apply the factors under Cantor v. Cochran specifically regarding factors of control, hours of work, and tools required to perform the work.  Upon review of the Recommended Order, it was found that the Special Deputy’s Finding 7 and Conclusion 26 are supported by the record.  The operational vice president testified that to his knowledge, the Joined Party was not required to provide any materials for work.  The Joined Party’s testimony that the sales manager only required her to have a telephone is supported by the record.  The Special Deputy’s conclusion is supported by the record and is a reasonable application of the law to the facts.  Therefore, the Exception is respectfully rejected.  

Petitioner’s Exception 2 contends that the Special Deputy’s Recommended Order failed to account for the differences between the supervision and control that Accu Funding exerts over its acknowledged employees that work in its Lake Worth office and its independent contractors.  The Petitioner had the burden to point out any instance where the working relationship between the Petitioner and the Joined Party differed from the relationship between the Petitioner and workers it considered to be employees.  A complete review of the record establishes that the Petitioner did not establish significant differences between the workers.  Additional evidence cannot be accepted after the closing of the hearing.   The Special Deputy’s conclusion is supported by the record and reflects a reasonable analysis of the law. The Exception is respectfully rejected. 

Petitioner’s Exception 3 contends the hearing was flawed because the Special Deputy utilized the “Independent Contractor Analysis” questionnaire while admitting that some of the questions posed were not relevant to the case at hand.  A thorough review of the record establishes that the Special Deputy went through the questionnaire with both the Petitioner and the Joined Party.  The Special Deputy explained the questions to provide clarification to both parties.  He also allowed both parties to present testimony and explain their answers to ensure that he had a correct understanding of the responses given by each party.   Finally, the Petitioner’s attorney was provided with an opportunity to ask questions of all witnesses.   The Special Deputy’s conclusion is supported by the record and reflects a reasonable analysis of the law.  Therefore, the Petitioner’s Exception 3 is respectfully rejected.

Petitioner’s Exception 4 contends that the Special Deputy misunderstood the licensing requirement of F.S. Chapter 494, “the mortgage brokerage act” which led the Special Deputy to base part of his conclusion on a factual scenario that never existed.  Upon review of the record, it is concluded that the Special Deputy’s finding in Finding 19 is supported by the record.  The Joined Party provided testimony that corroborates paragraph 19, and that testimony was not rebutted by the Petitioner.  Therefore, this Exception is respectfully rejected.  

Petitioner’s next Exception The remainder of the Petitioner’s submissions expounds on the four Exceptions discussed above, including among others, its disagreement with the Special Deputy’s conclusions in paragraphs 26 and 34. A complete review of the record shows that testimony was provided that supports the Special Deputy’s conclusions. Therefore, the Exception is respectfully rejected.  

Based on his Findings of Fact, the Special Deputy recommended that the determination be AFFIRMED. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings are thus adopted in this Order.  The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  The Petitioner’s request for a new hearing is summarily denied.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the Exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated July 19, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2006.
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____________________________

Tom Clendenning

Deputy Director
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Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 19, 2005.

After due notice to the parties, a hearing was held on September 14, 2005.  The Petitioner was represented by its Certified Public Accountant who also testified as a witness.  The Petitioner’s Senior Vice President testified as a witness.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist III testified as a witness.  The Joined Party appeared and testified. 

The Special Deputy issued his Recommended Order on September 23, 2005.  The Petitioner filed Exceptions to the Director of the Agency For Workforce Innovation, and on November 1, 2005, the Deputy Director of the Agency issued a Remand Order for the Special Deputy to issue a new Recommended Order addressing all of the factors enumerated in 1 Restatement of Law.
The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21), 443.1216, Florida Statutes.

Findings of Fact:  

20. The Petitioner is a mortgage lender that incorporated on June 30, 1999.  The Petitioner’s corporate office is located in Pinellas Park, Florida, and the Petitioner maintains a loan processing office in Lake Worth, Florida.

21. Individuals who process the loans, including underwriting and closing, as well as support staff have been acknowledged to be employees and have been leased through an employee leasing company since 1999.

22. The Petitioner also engages individuals identified as account executives to contact mortgage brokers to obtain wholesale loans for the Petitioner.  Prior to October 2003, the Petitioner may have had one account executive.  Beginning approximately October 2003, the Petitioner ramped up its business and began engaging additional account executives, including the Joined Party.  The Petitioner has had approximately seven account executives at any one time.  It is the status of the Joined Party and the other account executives that is at issue here.

23. Prior to November 2003, the Joined Party was employed by another mortgage lender to solicit loans.  She was an employee of that business and she received Form W-2 at the end of each year.  She was trained by her supervisor.

24. The Joined Party’s supervisor left her employment and became engaged with the Petitioner’s business as a sales manager.  The sales manager recruited the Joined Party to work for the Petitioner as an account executive in October 2003.  On October 27, 2003, the Petitioner made a written offer to the Joined Party for the position of account executive effective November 1, 2003.  The offer letter set forth the commission schedule which had been established by the Petitioner and stated that the Joined Party would receive a forgivable draw of $3000 per month to be paid on the 15th and 30th of each month.  In addition, the offer letter stated that the Joined Party would receive a monthly expense check in the amount of $350.  The offer letter also stated that the Joined Party would be allowed to generate retail loans as an employee of the Petitioner and it set forth the commission for retail loans.  The offer letter set forth the benefits package available to the account executives, including health and dental insurance and the amount of the premiums to be paid by the Joined Party.  

25. The offer letter was a standard letter that was provided to all account executives until some time during 2005 when the Petitioner made revisions to the letter.  The conditions set forth in the offer letter were not negotiable by the account executives. 

26. Other than the offer letter the Joined Party did not have a written contract or agreement with the Petitioner.  However, at the time of hire the sales manager told the Joined Party that she was required to have a cell phone, that she could not work for a competitor, and that no taxes would be withheld from her pay.  When the Joined Party asked why taxes would not be withheld, she was told that it would be better that way.

27. The Petitioner provided the Joined Party with business cards bearing the Petitioner’s name, address, and telephone number as well as the Joined Party’s name, position, and telephone number.

28. The Joined Party had been trained by the sales manager during their former employment.  However, the Petitioner offered products that were different from the products offered by their former employer.  The sales manager trained the Joined Party on the products offered by the Petitioner. 

29. The sales manager conducted periodic sales meetings and training.  Most of those meetings were conducted by conference telephone call; however, occasionally the account executives were required to travel to the Petitioner’s Lake Worth office.  The training included new product information as well as training on how to improve sales and production. 

30. In the sales meetings, the sales manager told the Joined Party and the other account executives that they were expected to work Monday through Friday, that they should be working by 9:00 AM each day, and that they should contact about ten brokers per day.

31. The Petitioner compiled information on the amount of loans that were closed by each account executive and published that information in a monthly progress report.  The sales manager would go over the progress reports with the account executives in the sales meetings and would provide suggestions on how to close loans and how to improve business.  

32. The account executives were required to fax a work schedule to the sales manager by Sunday night each week, listing the brokers that they would be contacting each day during the upcoming week.

33. If an account executive did not meet the sales goals, the account executive was required to complete call sheets for each day listing each contact that had been made.  The account executives were told if they did not submit the call sheets, the $3000 base pay would be cut.

34. Although the account executives were expected to work Monday through Friday, they were not required to keep track of the hours worked or required to report an absence.  However, if an account executive was required to submit call sheets, the lack of sales contacts would be reported on the call sheets.  The base pay was not reduced due to sick days or vacations.  The account executives were required to obtain permission to take vacations.

35. The Joined Party was verbally counseled by the sales manager that her “fall out ratio” was high.  The “fall out ratio” reflected the percentage of loans that did not close.  The sales manager suggested that the Joined Party come into the office to observe the sales manager closing loans.  The Joined Party believed that it was only a suggestion, rather than a requirement, and she did not comply.  The sales manager was not happy that the Joined Party did not come into the office to observe the closing of loans.

36. The Joined Party was not required to account for the $350 monthly expense allowance.  The Petitioner required the account executives to attend trade shows to generate sales.  If the Petitioner required an account executive to attend an out of town trade show, the Petitioner paid the hotel bill and provided meals.  The Joined Party was told that participation at trade shows was required as part of the job.

37. Either party had the right to terminate the relationship at any time, without notice and without incurring liability.  The relationship between the Joined Party and the Petitioner was terminated on January 2, 2005.

38. No taxes were withheld from the base pay or from commissions.  At the end of the calendar year the Joined Party received Form 1099-MISC reporting her earnings as nonemployee compensation.  However, if the Joined Party or other account executive generated a retail loan, the commission earned from the retail loan would be considered income from employment and that income would be reported by the Petitioner on Form W-2 as earnings from employment.

Conclusions of Law:  

39. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

40. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

41. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

42. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that, in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

43. The only written agreement or written contract between the parties is the offer letter which sets forth the commission schedule, the $3000 per month forgivable draw paid on the 15th and the 30th of each month, and the benefits package.  The conditions set forth in the offer letter were not negotiable by the account executives.  The fact that the conditions set forth in the offer letter were not subject to negotiation reveal that the Petitioner controlled these conditions and that the account executives were financially dependent on the Petitioner and the Petitioner’s business.

44. A draw against commission is a loan against future earnings.  A forgivable draw paid at regular intervals, such as monthly, that is not required to be repaid if it does not equal or exceed earnings, is a salary.  A salary plus commission method of remuneration, as addressed in factor (g), generally indicates employment.

45. The Joined Party did not have a significant investment in facilities or equipment.  She worked from her home and was only required to provide her own transportation and a telephone.  She received $350 per month, paid by the Petitioner, for the purpose of covering her expenses.  The Petitioner paid other expenses for the Joined Party directly, such as motel and meal expenses.  The Joined Party was not at risk of operating at a loss due to significant investment or due to the expense of operation.  These facts, as addressed in factor (e), indicate employment.

46. The account executives generate wholesale and retail loans for the Petitioner.  The Petitioner’s business activity is mortgage lending.  The account executives are not in a business that is separate and distinct from the Petitioner’s business.  Their activities are an integral part of the Petitioner’s business.  These facts, as addressed in factors (b) and (h), indicate employment.

47. The Petitioner, through the sales manager, provided training and instruction.  Although the hours of work were not set, they were controlled through the instructions of the sales manager.  Training is a method of controlling a worker because the training establishes how the work is to be performed.  These facts, under factor (a), indicate employment.

48. No evidence was offered concerning whether account executives in the mortgage industry normally work under the direction of an employer or as independent contractors without supervision, as addressed in factor (c).  However, the evidence reveals that the Joined Party previously worked for another mortgage company in the same capacity and was considered by that mortgage company to be an employee.

49. No evidence was presented concerning the skill required to do the work.  Although the Joined Party obviously had attained a level of skill from previous employment, the Petitioner provided initial and on-going training.  These facts, as addressed in factor (d), indicate employment.

50. The relationship between the Joined Party and the Petitioner was an at will continuing relationship of relative permanence.  Either party could terminate the relationship at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”  Under factor (f), this indicates employment.

51. It is apparent from the evidence that the Petitioner attempted to create a relationship which it termed “independent.”  It is further evident from the Joined Party’s testimony that she never considered herself to be independent or self employed.  The Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that the status of the parties depends on all of the circumstances of their dealings with each other and not on the statements of the parties.  The belief of the parties under factor (i) does not establish whether the relationship was one of independence; however, the circumstances of their dealings with each other indicates the existence of an employment relationship.

52. The Petitioner is in the mortgage brokerage business and the Joined Party solicited customers for the Petitioner’s business.  This is addressed by factor (j) and does not clearly establish the relationship between the Joined Party and the Petitioner.  

53. The account executives were required to submit a work schedule to the sales manager each week, showing the anticipated contacts to be made each day during the work week.  If the account executives did not satisfy the sales goals established by the Petitioner, they were required to report each contact that had been made.  These facts reveal that the Petitioner controlled the daily activities of the account executives.  It is precisely this type of control over the daily activities of the account executives that is the primary factor to be considered in determining whether the account executives were employees of the Petitioner, as addressed in factor (a).  Since the Petitioner controlled the daily activities of the account executives, it is determined that there is a great preponderance in the evidence establishing that the Joined Party and others performing services as account executive for the Petitioner are employees of the Petitioner within the meaning of the law.

Recommendation:  It is recommended that the determination dated July 19, 2005, be AFFIRMED.

Respectfully submitted on November 9, 2005.
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