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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

The Petitioner’s Exceptions to the Recommended Order of the Special Deputy were received by mail postmarked November 16, 2005, however, the Petitioner’s Exceptions do not indicate that they were provided to the other parties. Counter Exceptions were not received from the Respondent or Joined Party. 

With respect to the Recommended Order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner began conducting business eight years ago.  The Petitioner’s business provides commercial janitorial services. 

2. To provide these services, the Petitioner engages the use of janitors, including the Joined Party.  The Petitioner considers all of the janitors to be independent contractors.

3. The Joined Party was working as a janitor for another janitorial company as an employee when the Petitioner took over the operation of the building in which the Joined Party worked.  The Joined Party continued to work in the same capacity for the Petitioner.  Throughout her career as a janitor, the Joined Party has always worked as an employee and has never considered herself self-employed.  Some of the janitors consider themselves to be independent contractors.

4. The Joined Party worked at the building where she was assigned to work, the Metro Dade Annex Building.  She began working there in 1998.  She began working for the Petitioner in December 2004.

5. The Joined Party signed a two-year independent contractor contract and was paid the bi-weekly amount of $518.00; however, she does not speak English and did not understand what she was signing.  The contract provided that the agreement could be terminated at any time, with or without cause by either party upon thirty days written notice.  At the time of dismissal, the Joined Party was not provided with 30 days written notice.

6. The Petitioner has a contract with Miami-Dade County Government to clean some buildings, including the building where the Joined Party worked.

7. The Joined Party worked from 8:00 AM until 2:00 PM, Monday through Friday, the same schedule she worked for the previous employer.  The Joined Party was not paid for the holidays when she did not work and she did not receive benefits.

8.  The Petitioner provided the joined party with all cleaning supplies and equipment used on the job.  She was not required to reimburse the Petitioner and she never provided her own supplies or equipment.

9. The Petitioner did not deduct taxes from the janitors' pay and issued a federal form 1099-MISC earning statement to the Joined Party and the other janitors each year.

10. The Joined Party and other janitors were not prohibited from providing their services to other companies.  The Joined Party did not have her own business, nor did she advertise her services to the public.

11. If the Joined Party and other janitors were unable to work, they were to notify the company president and arrange for a substitute, who would be paid by the Petitioner.

12. The Joined Party was aware that no taxes were being deducted from her check, but she was unaware that she was an independent contractor.  She was never told by the Petitioner’s translator that she was an independent contractor. When the owner communicated with the Joined Party, a translator was used because the Joined Party is not fluent in English.  

13. The Joined Party did not receive benefits such as paid vacation, insurance, or paid sick leave. The janitors did not hire or supervise assistants.

14. The Petitioner provided t-shirts to the Joined Party to wear, bearing the company logo.

15. The Petitioner periodically monitored the janitors' work.  The president visited the Joined Party’s job site once to see if she was effectively carrying out her job duties.

16. The janitors' work was not regularly supervised by the Petitioner.  Some, but not all of the janitors were required to submit time cards.

17. Some janitors were provided with training when the contract first began.  The Joined Party did not receive any special training or needed any special skill for the job.  She was previously trained for the position and continued doing the same work when the Petitioner was awarded the janitorial contract.  She has been a janitor at the same location for several years.

18. The Joined Party could work extra hours at one of the Petitioner’s other job sites; however, the extra hours had to be approved by the Petitioner.

19. The Petitioner did not set the work hours or the schedule.  The janitors arranged with the building supervisors the method to gain access to the Government buildings that they cleaned.

20. The Petitioner did not require or receive oral or written reports regarding the services provided, except some janitors were required to fax in their time sheets to the Petitioner.  The performance of the janitors was evaluated by observation and by reports from the supervisors of the buildings being cleaned.  If the Petitioner was notified that a worker was performing the job incorrectly, the Petitioner sometimes required the worker to come to the Petitioner’s location to discuss the complaint.  

21. The Joined Party provided services to the Petitioner until April 2005, when her services were terminated because the Petitioner received complaints from the building manager where the Joined Party worked.  The Joined Party was asked to return the Petitioner's shirts at the time of termination.  She has not received her last check.

With respect to Exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

In addition, the Notice of Recommended Order states in pertinent part:

A party aggrieved by the Recommended Order may file written exceptions to the Deputy Director at the address shown above within fifteen days of the mailing date of the Recommended Order. Any opposing party may file counter exceptions within ten days of the mailing of the original exceptions. A brief in opposition to counter exceptions may be filed within ten days of the mailing of the counter exceptions. Any party initiating such correspondence must send a copy of the correspondence to each party of record and indicate that copies were sent.

The postmark establishes the date that the Exceptions were submitted. Since the Recommended Order was mailed to the parties on October 26, 2005, the last date for submitting Exceptions was November 10, 2005. The Petitioner’s Exceptions were filed by mail postmarked November 16, 2005, and thus were not timely submitted. In addition, the Petitioner has not indicated that copies have been sent to the other parties. Therefore, the Petitioner’s Exceptions are rejected and will not be addressed.

Based on her Findings of Fact, the Special Deputy recommended that the determination be AFFIRMED with respect to the Joined Party and all janitors who worked for the Petitioner under the same terms and conditions as the Joined Party. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings are thus adopted in this Order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, and the Recommended Order of the Special Deputy, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated June 1, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of February, 2006.
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____________________________

Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 12, 2005.

After due notice to the parties, a hearing was held on September 29, 2005, by telephone.  The Petitioner was represented by its attorney.  The Petitioner's president and two janitors testified as witnesses for the Petitioner. The Respondent did not participate.  The Joined Party testified on her own behalf, through a translator.  

The record of the case, including the recording of the hearing and exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were submitted by the Petitioner.  The Proposed Findings and Conclusions that were accepted by the Special Deputy are incorporated herein.  Those that were rejected are addressed in the Conclusions of Law section of this Recommended Order.  

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals working as janitors constitute insured employment pursuant to Sections 443.036(19), 443.036(21), 443.1216, Florida Statutes.

Findings of Fact:

22. The Petitioner began conducting business eight years ago.  The Petitioner’s business provides commercial janitorial services. 

23. To provide these services, the Petitioner engages the use of janitors, including the Joined Party.  The Petitioner considers all of the janitors to be independent contractors.

24. The Joined Party was working as a janitor for another janitorial company as an employee when the Petitioner took over the operation of the building in which the Joined Party worked.  The Joined Party continued to work in the same capacity for the Petitioner.  Throughout her career as a janitor, the Joined Party has always worked as an employee and has never considered herself self-employed.  Some of the janitors consider themselves to be independent contractors.

25. The Joined Party worked at the building where she was assigned to work, the Metro Dade Annex Building.  She began working there in 1998.  She began working for the Petitioner in December 2004.

26. The Joined Party signed a two-year independent contractor contract and was paid the bi-weekly amount of $518.00; however, she does not speak English and did not understand what she was signing.  The contract provided that the agreement could be terminated at any time, with or without cause by either party upon thirty days written notice.  At the time of dismissal, the Joined Party was not provided with 30 days written notice.

27. The Petitioner has a contract with Miami-Dade County Government to clean some buildings, including the building where the Joined Party worked.

28. The Joined Party worked from 8:00 AM until 2:00 PM, Monday through Friday, the same schedule she worked for the previous employer.  The Joined Party was not paid for the holidays when she did not work and she did not receive benefits.

29.  The Petitioner provided the joined party with all cleaning supplies and equipment used on the job.  She was not required to reimburse the Petitioner and she never provided her own supplies or equipment.

30. The Petitioner did not deduct taxes from the janitors' pay and issued a federal form 1099-MISC earning statement to the Joined Party and the other janitors each year.

31. The Joined Party and other janitors were not prohibited from providing their services to other companies.  The Joined Party did not have her own business, nor did she advertise her services to the public.

32. If the Joined Party and other janitors were unable to work, they were to notify the company president and arrange for a substitute, who would be paid by the Petitioner.

33. The Joined Party was aware that no taxes were being deducted from her check, but she was unaware that she was an independent contractor.  She was never told by the Petitioner’s translator that she was an independent contractor. When the owner communicated with the Joined Party, a translator was used because the Joined Party is not fluent in English.  

34. The Joined Party did not receive benefits such as paid vacation, insurance, or paid sick leave. The janitors did not hire or supervise assistants.

35. The Petitioner provided t-shirts to the Joined Party to wear, bearing the company logo.

36. The Petitioner periodically monitored the janitors' work.  The president visited the Joined Party’s job site once to see if she was effectively carrying out her job duties.

37. The janitors' work was not regularly supervised by the Petitioner.  Some, but not all of the janitors were required to submit time cards.

38. Some janitors were provided with training when the contract first began.  The Joined Party did not receive any special training or needed any special skill for the job.  She was previously trained for the position and continued doing the same work when the Petitioner was awarded the janitorial contract.  She has been a janitor at the same location for several years.

39. The Joined Party could work extra hours at one of the Petitioner’s other job sites; however, the extra hours had to be approved by the Petitioner.

40. The Petitioner did not set the work hours or the schedule.  The janitors arranged with the building supervisors the method to gain access to the Government buildings that they cleaned.

41. The Petitioner did not require or receive oral or written reports regarding the services provided, except some janitors were required to fax in their time sheets to the Petitioner.  The performance of the janitors was evaluated by observation and by reports from the supervisors of the buildings being cleaned.  If the Petitioner was notified that a worker was performing the job incorrectly, the Petitioner sometimes required the worker to come to the Petitioner’s location to discuss the complaint.  

42. The Joined Party provided services to the Petitioner until April 2005, when her services were terminated because the Petitioner received complaints from the building manager where the Joined Party worked.  The Joined Party was asked to return the Petitioner's shirts at the time of termination.  She has not received her last check.

Conclusions of Law: 

43. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

44. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a) The employment subject to this chapter includes a service performed, including a services performed in interstate commerce, by:

1. An officer of a corporation

2. An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

       24. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the 
courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 
U.S. 79 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme 
Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 
220 (1958) used to determine whether an employer-employee relationship exists. 
Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or 
right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)

the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the one employed is in a distinct occupation or business;

(c)

the kind of occupation, with reference to whether, in the 
locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)

whether the employer or worker supplies the instrumentalities,  tools, and a place of 
work, for the person doing the work;

(f)

the length of time for which the person is employed;

(g)
the method of payment, whether by time or job;

(h)
whether or not the work is part of the regular business of the employer;

(i)

whether or not the parties believe they are creating the relation of 
master and 


servant;

(j)

whether the principal is or is not in business.


The Petitioner utilizes the services of individuals as janitors. The Petitioner considers all of the janitors to be independent contractors.  The above considerations and the facts of this case must be analyzed to determine whether or not the Joined Party was an employee or an independent contractor.

25.
The Joined Party performed the business of the Petitioner.  The Joined Party was not in a distinct occupation from the Petitioner.  To the contrary, the janitorial services she provided were part of the Petitioner's regular business.  The fact that the Joined Party was not in a distinct occupation is an indicator of employment, not independence.

26. Manual labor is typically done under the direction of a supervisor.  The Joined Party received little if any direct supervision. The absence of direct supervision exercised by the Petitioner is an indicator of an independent relationship. 

27.
In reference to the skill required, the Joined Party performed janitorial services. These jobs require a minimal amount of skill. Typically, unskilled labor is performed in employment relationships, rather than independent relationships.

28. In reference to who supplies the place of work, tools, and materials, the Joined Party was supplied with all tools and supplies by the Petitioner.  Providing workers with the supplies and tools necessary to perform the job is an indication of employment and not independence.

29.
The Petitioner also provided t-shirts bearing the company logo to the workers.  The provision of shirts identifying the Petitioner rather than the janitor indicates that the worker was an employee rather than an independent contractor.  

30. In reference to the length of time employed, the Joined Party worked for the Petitioner on a daily schedule in a continuing relationship.  This type of working relationship is indicative of employment.

31. In reference to the method of payment, the Joined Party was paid bi-weekly.  She testified credibly that she was only paid for days that she worked, rather than a set fee.  This is an indication of employment.

32. The Joined Party received no fringe benefits, was responsible for the payment of her own taxes, and received a Form 1099-MISC. These factors are indicators of an independent relationship.

33. The Joined Party did not consider herself to be an independent contractor or self employed.  This absence of an informed agreement between the parties, which is an important part of any independent relationship, indicates that an employer-employee relationship existed. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), “while the obvious purpose to be accomplished by this document was to envince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”  There was no meeting of the minds between the Petitioner and the Joined Party. 

34. The Joined Party was not provided with written notice when she was discharged from the company, and there was no penalty to the Petitioner for terminating her work.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

35.
The janitors could work for another company while working for the Petitioner.  This factor is not significant in this case as it is not uncommon for employees to have more than one job.

36. The record reflects that not all of the janitors worked under the same conditions as the Joined Party.  Some janitors were in business for themselves and held themselves out to the public as independent contractors.  This Recommended Order pertains only to the Joined Party and those janitors who worked under the same terms and conditions as the Joined Party.  Based upon the manifest weight of the evidence in this case, it should be concluded that the Joined Party and other janitors working under the same conditions as the Joined Party are employees of the Petitioner and not independent contractors.

37. The Petitioner submitted nine Proposed Findings of Fact.  The substance of the Petitioner's Proposed Findings 1, 2, 4, 5, 8, and 9 are supported by the evidence and have been incorporated herein.

38. Proposed Findings 3, 6, and 7 are rejected.  There was no competent evidence given in support of Proposed Finding 3.  Conflicting testimony was provided for Proposed Finding 6, regarding whether the worker or the Petitioner provided supplies and equipment to do the work.  The Joined Party testified credibly that the Petitioner purchased all of her supplies and equipment.  Her testimony is accepted wherever conflicts in competent evidence occurred.  The Joined Party testified that she was never in business for herself.  Thus, Proposed Finding 7 is rejected.

39. The Petitioner’s Proposed Conclusions of Law that the Petitioner was not an employer under the definition contained in U.S. Internal Revenue Service, Revenue Ruling 87-41 due to the lack of sufficient control over the Joined Party to establish an employer-employee relationship is rejected.  Items in the Revenue Ruling that establish an employment relationship include: the integration of the Joined Party's services with the business; that services had to be rendered personally by the Joined Party or someone approved by the Petitioner; that the Joined Party was paid by time rather than the job; that the Joined Party had no investment in the facilities, no risk of economic loss due to investment or liability, and did not make her services available to the general public; that the Petitioner had the right to discharge and the Joined Party had the right to terminate her relationship with the company without liability; that there was a continuing relationship between the Petitioner and the Joined Party; that the Petitioner would hire, supervise, and then pay the assistants; that the Joined Party devoted substantially full-time to the business; and that the Petitioner furnished the Joined Party with the tools and materials to complete her work.  The preponderance of evidence substantiates a conclusion that the Joined Party was an employee.
40. This case contains indicators of employment and of independence.  However, upon weighing the competent evidence accepted in this Recommended Order it is concluded that the services provided by the Joined Party and janitors employed under the same terms and conditions as the Joined Party constitute employment.  
Recommendation:  It is recommended that the determination dated May 12, 2005, be AFFIRMED with respect to the Joined Party and all janitors that worked for the Petitioner under the same terms and conditions as the Joined Party.

Respectfully submitted on October 26, 2005.
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