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	PETITIONER:
	

	Employer Account No. - 2570882
	

	CENTURY MEDICAL CLINIC
	

	2611 W VINE ST

KISSIMMEE  FL 34741
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-2342L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated December 7, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June 2005
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated December 7, 2004, holding the Joined Party and other individuals performing services for the Petitioner as physicians to be employees of the Petitioner and not independent contractors. This determination came about when the Joined Party filed a claim for benefits effective August 15, 2004.

After due notice to the parties, a hearing was held on February 24, 2005, in Orlando, Florida. The Petitioner was represented by the corporate secretary/treasurer. The Respondent was represented by a senior tax specialist and a revenue specialist III testified. The Joined Party represented himself and testified.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a corporation that began doing business in 1986.

2. The Petitioner’s business is to provide medical care to people who walk into the facility.  

3. To provide medical care, the Petitioner utilizes the services of physicians. These physicians are medical doctors. Since 1986, the Petitioner has utilized the services of about four individuals as physicians. The Petitioner has considered all four physicians to be independent contractors. At least three of these physicians were engaged in their own medical practice away from the Petitioner’s place of business at the same time that they performed services for the Petitioner.

4. The Petitioner had each physician sign an independent contractor agreement that specifies the physician’s rate of pay and notifies each that he/she is an independent contractor. Each physician has worked under the same terms and conditions as the Joined Party.  

5. The Joined Party began performing services for the Petitioner in 1996, and continues to perform services for the Petitioner through February 24, 2005, the date of the hearing.  The Joined Party filed a claim for unemployment compensation benefits for a brief period that the Petitioner’s place of business was closed after a series of storms and storm related damage to the physical location.  The Joined Party does not have a medical practice apart from his work with the Petitioner.

6. The Joined Party understood that he was hired as an independent contractor, and he considers himself to be self-employed through the date of the hearing.

7. The Petitioner determined the Joined Party’s rate of pay, which is by the hour.

8. The Joined Party generally performs services for the Petitioner during the Petitioner’s operating hours on weekdays. Currently, the Petitioner engages the services of one other physician who performs services for the Petitioner on the weekends. If one physician is not able or available to work, the Petitioner asks the other physician to fill-in. If neither physician is available to work, then the Petitioner does not open for business.

9. The Joined Party provides the Petitioner with the number hours worked and the Petitioner pays him biweekly. The Petitioner does not deduct payroll taxes from the Joined Party’s earned income.  The Petitioner provides the Joined Party with an annual earnings statement in the form of a form 1099-MISC.  The Joined Party gives this information to his tax preparer, but he does not know how the tax preparer reports that income.

10. The Petitioner provides the place of work and all of the materials, tools and supplies except for the stethoscope that the Joined Party provides.

11. The Joined Party makes his own diagnoses and determines his own treatments.

Conclusions of Law:  

12. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

13. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

14. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

15. To determine whether the Joined Party and other workers performing services for the Petitioner as physicians were the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.

16. The Petitioner did not exercise control over the details of the work.  The Joined Party worked the hours that he was available, made his own diagnoses and determined his own methods of treatment.  This lack of control exercised by the Petitioner is an indicator of independence, not employment.

17. The Joined Party performed the businesses of the Petitioner. The Joined Party was not in a distinct occupation from the Petitioner and he did not operate a business a part from that of the Petitioner.  The fact that the Joined Party was not in a distinct occupation and not otherwise in business for himself is an indicator of employment, not independence.

18. The Joined Party performed work as a medical doctor. These jobs may or may not be under the direction of a supervisor.  The Joined Party was not supervised. The absence of supervision by the Petitioner is an indicator of independence, not employment.

19. The Joined Party performed work as a physician.  These jobs require extensive education and a high degree of skill. Physicians may work in employment or independent relationships.

20. The Petitioner provided the place of work, the materials and most of the equipment.  Provision of these items is an indicator of employment, as independent contractors generally provide their own tools and materials, and have their own operation bases.

21. The Joined Party is in an ongoing relationship with the Petitioner for an indefinite period. This is an indicator of employment, as independent contractor relationships generally require a specific result. 

22. While performing services for the Petitioner, the Joined Party received no fringe benefits, was responsible for the payment of his own taxes, and received a Form 1099-MISC.  These factors are an indicator of an independent relationship. 

23. The Joined Party was informed that he was an independent contractor when hired, and he signed a contract to that affect.  These facts are an important part of any independent relationship.

24. While factors of independence and employment exist in this case, the preponderance of evidence points to an independent contractor relationship between the Petitioner and the physicians.  Primary among those factors is the informed agreement between the parties that the physicians were independent contractors and the absence of control over the details of the work.  Based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as physicians are independent contractors and not employees of the Petitioner.

Recommendation:  It is recommended that the determination dated December 7, 2004, be REVERSED.

Respectfully submitted on April 28, 2005.
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