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	PETITIONER:
	

	Employer Account No. - 1081941
	

	SEA LOVER INC
	

	SEA LOVER SPORTFISHING


	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-20847L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 15, 2005, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated February 15, 2005, holding that fishing mates are employees of the Petitioner and not independent contractors.

After due notice to the parties, a hearing was held on April 28, 2005, in Orlando, Florida. The Petitioner was represented by its attorney.  The Petitioner’s president testified.  The Respondent was represented by the assistant general counsel. The revenue specialist III and senior tax specialist testified on behalf of the Respondent. The Joined Party did not appear.  

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a subchapter s corporation that began doing business in 1986.

2. The Petitioner’s business is charter and commercial fishing.  

3. The Petitioner uses two vessels for fishing. In 2004, the U.S. Department of Homeland Security/U.S. Coast Guard issued a Certificate of Documentation that listed the “net tonnage” of the Petitioner’s larger vessel as 10 NRT (net register tonnage). The Petitioner’s second vessel is a considerably smaller pontoon boat.

4. The Petitioner’s president is the captain of both vessels.

5. To perform non-captain duties for the business, the Petitioner engages the services of charter mates/deck hands. The Petitioner distinguishes those workers performing charter-fishing services from those performing commercial-fishing services by referring to the former as charter mates, and the latter as deck hands. In its determination, the Respondent identified all of these workers as fishing mates. The Petitioner began utilizing the services of about 30 fishing mates since it began doing business. All fishing mates perform commercial-fishing services as well as charter-fishing services. The Petitioner usually uses two fishing mates at a time.

6. Charter mates’ duties include cleaning the boat, rigging, baiting the lines, handling the fishing lines while trolling, placing the rod in the chair, gaffing and placing fish in the holding box, and cleaning the fish. Deck hands’ duties include cleaning the boat, rigging, baiting the lines, hauling in the catch, gutting the fish and packing them in cans, weighing the catch, and accompanying the Petitioner’s president while he takes the catch to market to sell. 

7. The Petitioner has recorded all fishing mates under the heading of “casual labor” on its financial records. The Petitioner does not consider fishing mates to be its employees. 

8. The Joined Party performed services for the Petitioner as a fishing mate from June 2002, through August 4, 2004.

9. The Respondent submitted proposed findings of facts and conclusions of law.  Those findings that are adopted by the special deputy are incorporated in the findings of fact; those that are rejected are addressed with specificity in the conclusions of law.

10. The Joined Party submitted a letter to the Special Deputy postmarked June 1, 2005.  The letter was one of explanation of the issue and not in the form of proposed findings of facts and conclusions of law.  Because it does not comport to established post-hearing procedures, it was not considered by the Special Deputy.

Conclusions of Law:  

11. Section 443.036, Florida Statutes state in pertinent part:
[11]"Casual labor" means labor that is occasional, incidental, or irregular, not exceeding 200 person-hours in total duration…Services must constitute casual labor and may not be performed in the course of the employer's trade or business for those services to be exempt under this section. 

12. Fishing mates perform services that are in the course of the employer’s business. Therefore, the fishing mates do not qualify as casual labor as defined by the statutes.

13. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

14. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

[13]  The following employment is exempt from this chapter: 

*     *     *

[c]  Service performed by an individual engaged in, or as an officer or member of the crew of a vessel engaged in, the catching, taking, harvesting, cultivating, or farming of any kind of fish, shellfish, crustacea, sponges, seaweeds, or other aquatic forms of animal and vegetable life, including service performed by an individual as an ordinary incident to engaging in those activities, except: 

*     *     *

2.  Service performed on, or in connection with, a vessel of more than 10 net tons, determined in the manner provided for determining the registered tonnage of merchant vessels under the laws of the United States. 

15. The Petitioner is engaged in the catching of fish, both in its charter and commercial businesses. The largest of the Petitioner’s vessels used to catch fish is ten net tons as certified by a federal government agency, and the second vessel is considerably smaller.  The crewmembers of these vessels have been identified as fishing mates by the Respondent. The above Florida Statutes exclude the services performed by these fishing mates on the Petitioner’s vessels from the definition of “employment” because the vessels weigh 10 net tons and less. Therefore, the Petitioner’s fishing mates are not covered under the Florida unemployment compensation law.

16. Consideration was given to the Respondent’s contention that there are a substantial number of factors that demonstrates significant control by the Petitioner over the fishing mates.  Also, that the I.R.S. Publication 595 definition of what constitutes self-employment among fisherman should be instrumental in determining the independent contractor versus employee issue.  Since the class of worker in this case is exempt from the statutory definition of “employment,” there is no need to distinguish whether the fishing mates are independent contractors or employees.
17. Consideration was given to the Respondent’s contention that charter fishing is exclusive of commercial fishing since the U.S. Department of Labor distinguishes the two by assigning each a different Standard Industrial Classification code.  Since the Florida Statutes governing the Petitioner’s fishing mates’ exemption from “employment” does not make those same distinctions, that argument is rejected.  

18. Also considered is the Respondent’s contention that when engaged in charter fishing, the fishing mates do not catch the fish and thus are excluded from the above statute. The statute states in pertinent part, “…an individual engaged in, or as an officer or member of the crew of a vessel engaged in, the catching,” (Emphasis added). The statute requires that the crew or the vessel be engaged in the catching, and the vessel is.  The vessel is engaged in the catching of fish for charter fishing. The Respondent’s augment is rejected. 

19. Therefore, based upon the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as fishing mates are exempt from coverage under the law.
Recommendation:  It is recommended that the determination dated February 15, 2005, be REVERSED.

Respectfully submitted on June 15, 2005.
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