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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated January 31, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 31, 2005.

After due notice to the parties, a hearing was held on May 5, 2005, by telephone.  The Petitioner, represented by its corporate president, appeared and testified.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist testified as a witness. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation, which has been in existence for approximately six years.  The Petitioner’s primary business activity is the wholesale and retail sale of office supplies.  In addition to office supplies the Petitioner also sells some janitorial supplies and office furniture.  The Petitioner does not operate a retail store.

2. The Petitioner has workers, which it acknowledges to be employees.  The acknowledged employees include office, customer service, accounting, management, and delivery personnel.  The sale of the Petitioner’s products is accomplished through outside sales representatives or consultants.  All of the Petitioner’s sales consultants or sales representatives are considered by the Petitioner to be independent contractors.  The Petitioner customarily has two to three sales representatives or consultants at any one time.

3. The Joined Party began working for the Petitioner as a sales representative or consultant on or about September 15, 2003.  At that time the Petitioner provided the Joined Party with a written proposal setting forth, among other things, the rate of pay.  For the period September 15, 2003, through December 31, 2003, the Joined Party was to be paid on a bi-weekly basis in the amount of $1000.00 per bi-weekly pay period.  The Joined Party was not to be paid for a two-week vacation in October.  Beginning January 1, 2004, the claimant was to be paid a draw against commissions during the first pay period of the month and the remainder of commissions earned during the second pay period of each month.

4. The written proposal states, “You are an independent contractor who is responsible for your own tax liabilities.  We recommend that you to (sic) meet with an appropriate representative who can best advise you.  We will be happy to provide you or your accountant with any required information.  You or your representative will receive a 1099 annually.”

5. Prior to working for the Petitioner the Joined Party was employed by an office supply company as a sales representative and she had a non-compete agreement   She informed the Petitioner of the non-compete agreement.  The Petitioner’s written proposal advised the Joined Party not to solicit or provide any information on accounts that she had acquired during her previous employment or to call on or contact any of the previous accounts.  In addition, the Petitioner agreed to pay the fee for the initial appointment with the Petitioner’s attorney should the Joined Party’s former employer contest her relationship with the Petitioner.

6. The Petitioner provided the Joined Party with business cards bearing the Petitioner’s business name, address, and telephone numbers.  She was provided with a cell phone, the number of which was also displayed on the business card.  The cell phone service was paid for by the Petitioner.  

7. The Petitioner provided the Joined Party and other sales representatives with sales leads, catalogs, free samples, the use of office space including a desk and telephone, and training.  Because of the Joined Party’s prior employment in the sales of office supplies, it was not necessary for her to be trained.  However, the Petitioner provided administrative support if the Joined Party or other sales representative had any problems with products or customers.

8. The Petitioner provided the Joined Party with a list of her “Essential Job Requirements.”  She was required to check in each morning by either coming in to the office or by calling the office.  She was required to check her voice mail regularly during the workday and to always answer her telephone by saying “Hello, this is Rhonda at HPP.”  She was required to fax her orders by 3:00PM for drop shipping, and to fax any additional orders by 5:30PM.  She was required to call in rush orders ASAP and was prohibited from calling in orders unless it was an emergency.  She was required to check in at the end of each day by coming in to the office or calling the office.  She was required to fill out a form on each new prospective customer and to fill out call sheets for all new customers.  She was required to attend a one-on-one sales meeting with the president on an appointed day each week and to attend a group sales meeting on the first Tuesday of each month.

9. As an outside sales representative the Joined Party was required to have reliable transportation and she was responsible for any expenses associated with her transportation.  She was not reimbursed for the use of her car or other form of transportation.  Although the Petitioner employed delivery drivers, the Joined Party was required to make rush deliveries to customers when necessary.  She was required to dress professionally every day.

10. Effective January 1, 2004, the Petitioner implemented a sales quota system for the sales representatives.  The Joined Party’s sales had not yet reached the level required by the quota system and a decision was made to exclude her from the quota system until such time as she achieved $30,000 a month in sales.  The quota system provided that the sales representative must maintain the sales quota determined by the Petitioner and achieve a 3.5% increase over the established quota each month.  If a sales representative failed to meet the sales quota, the commission percentage would be reduced.  If higher levels of monthly sales were achieved, the sales representative would receive a bonus and other prizes such as a two-night/three-day beach vacation or a dinner for two.

11. The Joined Party’s sales were very low and she was never placed into the quota system.  However, she was never required to repay any excess draws.  No taxes were withheld from the pay of the Joined Party or other sales representatives.  The Petitioner’s acknowledged employees received paid time off for vacations and sick days.  The sales representatives did not receive paid time off.  No other fringe benefits were provided to the Petitioner’s employees or the sales representatives.  At the end of 2003 the Joined Party received Form 1099-MISC from the Petitioner reporting her earnings as nonemployee compensation.

12. Both the Petitioner and the sales representatives, including the Joined Party, were free to terminate the relationship at any time without incurring liability.  On March 17, 2004, the attorney for the Joined Party’s former employer wrote a letter to the Petitioner, informing the Petitioner that the Joined Party’s employment with the Petitioner was in violation of the non-compete agreement and that unless the Petitioner took immediate steps to correct the situation, a suit against the Petitioner might become unavoidable.  As a result, the Petitioner terminated the relationship with the Joined Party shortly after receipt of the letter.  

Conclusions of Law:  

13. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

14. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

15. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

16. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

17. The only evidence of a written agreement between the parties is the written proposal provided to the Joined Party at the time of hire.  That document sets forth the method and rate of pay, that a cell phone with free usage would be provided by the Petitioner, that the Petitioner would pay the initial fee to consult with the Petitioner’s attorney if the Joined Party’s former employer objected to her relationship with the Petitioner, and a statement that the Joined Party was an independent contractor.  However, the proposal does not define the working relationship.

18. The Joined Party was not in a business that was separate and distinct from the Petitioner’s business.  The Petitioner’s business is the sale of office supplies.  The Joined Party was performing those sales for the Petitioner.  No particular skill was involved, although the Joined Party did have prior employment and experience involving the sale of office supplies.  Everything that was needed to make sales was provided by the Petitioner with the exception of transportation.

19. Initially, the Joined Party was paid in a manner resembling a salary.  She was then changed to a draw against commission.  There was no requirement requiring repayment of any excess draw.  Although no payroll taxes were withheld from her pay, the lack of taxes withheld does not define the relationship.

20. Section 443.036(44), Florida Statutes, provides: “Wages means remuneration subject to this chapter under s. 443.1217.”

21. Section 443.1217((1), Florida Statutes, provides: The wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.

22. Even though the Joined Party was paid a commission, or an advance against commission, the money which she received from the Petitioner is not excluded from the definition of wages.

23. The Joined Party was clearly subject to the Petitioner’s control.  She was required to come in or call in each morning and at the end of each workday.  She was required to attend a one-on-one sales meeting one day each week and a group sales meeting on the first Tuesday of each month.  The Petitioner controlled the manner in which she wrote her sales and the manner in which she reported her sales.  She was required to check her voice mail regularly and to answer the telephone in a specifically designated manner.  She was required to dress in a professional manner.  

24. The degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So. 2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So. 2d 249 (Fla. 4th DCA 1981).

25. Based on the degree of control that the Petitioner exercised over the Joined Party it is concluded that the Joined Party was an employee of the Petitioner within the meaning of the law.

26. The determination issued by the Department of Revenue holds not only that the Joined Party was an employee, but also holds that other individuals performing services for the Petitioner as sales are employees.  The evidence presented reveals that the other sales representatives or consultants worked under the same conditions.  The Petitioner exercised the same or similar degree of control over those individuals.  Thus, those individuals are also found to be employees of the Petitioner.

27. At the hearing the Petitioner challenged the Agency’s authority to extend the determination regarding the Joined Party to other workers.  This issue has previously been addressed by the court which stated: “We do not find that the Department was without authority to make its determination applicable, not only to the worker whose unemployment benefit application initiated the investigation, but to all of Adams' similarly situated workers.  No evidence was adduced showing any difference between the employment conditions of the applicant and the other workers.  More importantly, Section 443.171(1), Florida Statutes, provides: It shall be the duty of the division to administer this chapter; and it shall have power and authority to employ such persons, make such expenditures, require such reports, make such investigations, and take such other action as it deems necessary or suitable to that end’.”  (Emphasis supplied).  Adams v. Department of Labor and Employment Security, 458 So. 2d 1161 (Fla. 1st DCA 1984).

28. Thus, it is recommended that the Joined Party and other persons performing services in sales as sales representatives or consultants be found to be employees of the Petitioner.

Recommendation:  It is recommended that the determination dated January 31, 2005, be AFFIRMED.

Respectfully submitted on May 11, 2005.
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