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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated November 18, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated November 18, 2004, holding the Joined Party and other individuals performing services for the Petitioner as independent contractors to be employees of the Petitioner and not independent contractors. This determination was the result of a claim filed by the Joined Party effective November 7, 2004.

After due notice to the parties, a hearing was held on January 27, 2005, in Orlando, Florida. The Petitioner was represented by its president who testified.   The Respondent was represented by the senior tax specialist. The revenue specialist II testified on behalf of the Respondent.  The Joined Party represented himself and testified.

The record of the case, including the 2 cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a c corporation that began doing business during the fourth calendar quarter of 2000.

2. The business of the Petitioner is providing trusted solutions for health care, specifically as related to the electronic sharing of information.   

3. The Petitioner was awarded a contract from a third party for a one-year period. To conduct the training and the provisional technician aspect of the business and this contract, the Petitioner engaged the services of trainer/provisioning technicians. From mid- to late July 2003, the Petitioner engaged the services of eight individuals as trainer/provisioning technicians. The Petitioner utilized five of its in-place employees to do the work.  The Petitioner hired three other workers that it considered to be independent contractors to work as needed since the volume of work fluctuated and its cash flow from the contract to pay the workers was determined by the amount of work generated.

4. The Joined Party was engaged to provide services for the Petitioner from August 18 through December 31, 2003. His services were continuous. From August 18 through October 31, 2003, he worked as a trainer/provisioning technician, and the Petitioner considered him to be an independent contractor.  As of November 1, 2003, the Petitioner made the Joined Party a supervisor and no longer considered the Joined Party an independent contractor, but considered him to be its employee.  

5. The Joined Party was the corporate vice president of another employing unit, N. B. Access Corporation, from September 1, 2002, through March 31, 2004.  The business of that corporation was to organize pharmaceutical seminars with doctors as well as survey the doctors about how they would use certain drugs and how they felt about certain brand names. In August 2003, the Joined Party’s corporation did not have any money coming into it or any investments. The Joined Party wanted to do other work until his business acquired new capital.

6. In an effort to obtain other work, not for his corporation but as an individual, the Joined Party contacted the Petitioner and spoke with the Petitioner’s executive vice president and its chief information officer. The Petitioner offered the Joined Party work as a contractor. He was hired as a trainer/provisioning technician and was paid $18 per hour which was non-negotiable. The Joined Party worked forty or more hours per work, as was necessary, took time off as needed to take care of his corporation, and did not receive benefits or paid time off.

7. The Petitioner provided the Joined Party with training, and co-workers provided additional training on the job.  The Joined Party, while considered an independent contractor by the Petitioner, was required to attending meetings in the office.

8. While performing services for the Petitioner as a trainer/provisioning technician and while considered an independent contractor, the Joined Party configured personal digital assistants to get telephone systems working. He set-up the personal digital assistants by installing application and security software.  He made appointments for customer training and coordinated the time schedules for all the trainer/provisioning technicians for that training.  He trained physicians on the use of this equipment.

9. While considered an independent contractor by the Petitioner, the Joined Party performed most of his services at the Petitioner’s place of business. The training of the physicians took place outside of the office. The Petitioner provided the Joined Party with workspace at a conference table, the use of two computers and a telephone. The Joined Party provided his personal laptop computer. The third party with which the Petitioner contracted provided the personal digital assistants and the software needed for that aspect of the work.

10. The Joined Party was required to become a notary public, and the Petitioner paid that expense.

11. The Petitioner did not report those workers that it considered to be independent contractors to its carrier for coverage on its worker’s compensation policy.

12. The Joined Party kept a time sheet that he submitted to the Petitioner.  During the period that the Petitioner considered the Joined Party to be an independent contractor, the Petitioner did not deduct payroll taxes from the Joined Party’s remuneration and provided the Joined Party with an annual earnings statement on Form 1099-MISC. 

13. While considered an independent contractor by the Petitioner, the Joined Party reported the income listed on the form 1099-MISC on a profit and loss schedule on his personal federal income tax.  He listed, as his only expense, the use of his vehicle to and from the Petitioner’s job site. In addition, he filed a schedule for self-employment tax.  

14. During the period that the Joined Party was considered by the Petitioner to be an independent contractor and during the period that he was considered an employee, the Joined Party submitted a voucher and was reimbursed for all travel expenses connected with the training, including mileage and the cost of lodging and meals.

15. When the Joined Party was first hired, he was told by the chief information officer that he was expected to work an eight hour day during normal working hours and was instructed to let somebody know if he could not work. The Joined Party usually began work between 7:30 a.m. and 8 a.m. and worked until 5 p.m. Sometimes he was asked to work later than 5 p.m. The same arrangement continued after the Petitioner considered the Joined Party to be an employee.

16. When the Joined Party was considered to be an independent contractor, the executive vice president told the Joined Party to report directly to the chief information officer. When the Joined Party found a procedure that he thought was more efficient than the one in effect by the Petitioner, the Joined Party presented it to the chief information officer for approval.  This procedure continued after the Joined Party was considered an employee.

17. As time passed, the Joined Party assumed an unofficial leadership role with his peers. As of November 1, 2003, the Petitioner made the Joined Party a manager of his former peers and considered him to be an employee.

18. When the Joined Party was considered an employee by the Petitioner, his duties changed.  He supervised the trainer/provisioning technicians, communicated directly with the software and telephone venders, and completed more reports.  

19. When the Joined Party was considered an employee by the Petitioner, his rate of pay increased and he was no longer required to complete time sheets. He was paid for time off and holidays. The Petitioner deducted payroll taxes from the Joined Party’s wages and provided the Joined Party with an annual earnings statement on Form W-2.

20. While the Joined Party was a trainer/provisioning technician and was considered an independent contractor, he worked for the first month on a part time basis.  The Petitioner’s business was slow at that time and did not increase until September. Beginning in September, the Joined Party worked 40 or more hours per week because the workload had increased and the Petitioner found that the Joined Party had an aptitude for this work.  

21. One trainer/provisioning technician who was considered to be an independent contractor by the Petitioner worked part time; that trainer/provisioning technician had child care issues. The other trainer/provisioning technician who was considered by the Petitioner to be an independent contractor lived in Tampa, Florida. The Petitioner’s place of business is in the Orlando, Florida area.  The Tampa worker was assigned all of the work in her area and usually worked part-time.

22. After becoming a supervisor, the Joined Party was instructed by the Petitioner to give work first to those trainer/provisioning technicians considered employees, and to be used as needed those considered independent contractors. The Joined Party would contact the other two workers considered independent contractors and coordinate work he had available for them based on the workers’ availability.

23. The Petitioner did not prohibit any of the trainer/provisioning technicians that it considered independent contractors from performing other services for themselves or other employing units.  

24. One of the other two trainer/provisioning technicians quit and the other worked until the Petitioner had no more work for her.

25. All trainer/provisioning technicians, including those considered by the Petitioner to be independent contractors and those considered to be employees, performed their job duties in the same manner. 

26. The Petitioner submitted a Rebuttal to State’s Argument regarding Roy V. Presutti.  The Rebuttal contained some new evidence that could not be considered.  It did not include sections specifically labeled “Proposed Findings of Fact” and “Conclusions of Law,” and therefore, could not be used by the Special Deputy in the Recommended Order.  However, any of those statements contained in the Petitioner’s Rebuttal may be readdressed in the Petitioner’s “Exceptions” to the Special Deputy’s Recommended Order.
Conclusions of Law:  

27. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

28. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

29. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

30. To determine whether the Joined Party and other workers performing services for the Petitioner as trainer/provisioning technicians were the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.

31. The Petitioner considered two of the trainer/provisioning technicians to be independent contractors throughout their relationship with the Petitioner.  The Petitioner considered the Joined Party to be an independent contractor and an employee at different times during the relationship.  It is the two workers and the Joined Party, while he was considered an independent contractor by the Petitioner, who are now considered.

32. The Petitioner exercised control over the details of the work when it directed the Joined Party and the other two trainer/provisioning technicians where to work, how to do the work, and to different extents, when to do the work.  The control exercised by the Petitioner is an indicator of employment, not independence.

33. The Joined Party and the other two trainer/provisioning technicians performed the businesses of the Petitioner. They were not in a distinct occupation from the Petitioner. Although all three trainer/provisioning technicians worked part-time (the Joined Party later going to full-time), their services were continuous. The facts that they were not in a distinct occupation and that the work was continuous are indicators of employment, not independence.

34. The Joined Party performed work for which he was trained by the Petitioner. These jobs are typically performed under the direction of a supervisor, and the chief information officer regularly supervised the Joined Party.  The degree of supervision exercised by the Petitioner is an indicator of employment, not independence.

35. The Joined Party performed work that required some degree of skill.  Skilled labor might be performed in employment relationships or independent relationships.

36. The Petitioner provided the place of work for the Joined Party and the local trainer/provisioning technician. The party contracting with the Petitioner provided the trainer/provisioning technicians with the tools and materials.  Provision of these items is an indicator of employment, as independent contractors generally provide their own tools and materials, and have their own operation bases.

37. The trainer/provisioning technicians worked for a period of time defined by the duration of the Petitioner’s contract for this project.  One quit without liability before the contract ended. This is an indicator of employment, as independent contractor relationships generally require a specific result and include penalty provisions for failure to meet the terms of the contract. 

38. The Petitioner paid the trainer/provisioning technicians based on time sheets, by the hour and once each week.  They were responsible for the payment of their own taxes, and received a Form 1099-MISC.  Although the Joined Party’s sole overhead expense consisted of his transportation to and from work, he did file a profit and loss statement to the Internal Revenue Service when filing his personal income tax, as well as self-employment tax. These factors are an indicator of an independent relationship. 

39. The Joined Party was informed that he was an independent contractor or self employed.  These facts indicate absence of an informed agreement between the parties, which is an important part of any independent relationship.

40. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee. This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

41. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981). 

42. The trainer/provisioning technicians who were considered independent contractors had varying degrees of flexibility with their work schedules.  The trainer/provisioning technicians including the Joined Party initially, could work when they were available, however, the Petitioner established the range of hours during which they would perform those services.  Eventually, the Joined Party worked full-time, and the Petitioner told him when to work overtime. The trainer/provisioning technicians were trained to do the work, and under the Petitioner’s control to the extent of controlling the details of the work. The Joined Party needed the supervisor’s approval before initiating changes.  The trainer/provisioning technicians were required to become notary publics.  The Petitioner paid for that expense, as well as reimbursing the trainer/provisioning technicians for their travel, meals and lodging.  The Joined Party was required to attend meetings, complete time sheets, and report his absences.  These factors indicate employment, not independence.

43. The Petitioner used the trainer/provisioning technicians that it considered independent contractors as temporary and/or on-call workers.  Usually temporary and on-call workers are employees of the employing unit using their services, or of temporary help firms that supply labor for those employing units in need of temporary workers. Other than having some control over the portion of the Petitioner’s workweek in which they performed services, and being responsible for the payment of their payroll taxes, those workers considered independent contractors by the Petitioner were nearly indistinguishable from the workers performing those same services who were considered employees.

44. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57, Florida Statutes; Rule 60BB‑5.024(3)(d), Florida Administrative Code. The testimony of the Petitioner’s witness about how any specific trainer/provisioning technician worked was heard from other workers or supervisors, was hearsay in nature, and thus cannot be used as a basis for a finding of fact.

45. There were conflicts in testimony that came before this Special Deputy for resolution.  All relevant conflicts are resolved in favor of the Joined Party based on the internal consistency of that party’s testimony and the candor of the parties at the hearing.

46. Therefore, based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as trainer/provisioning technicians are employees of the Petitioner and not independent contractors.

Recommendation:  It is recommended that the determination dated November 18, 2004, be AFFIRMED.

Respectfully submitted on April 26, 2005.
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