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	PETITIONER:
	

	Employer Account No. - 2536132
	

	TERMPROVIDER FINANCIAL SERVICES LLC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-58152L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated July 26, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of April, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	DOCKET NO. 2004-58152L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 26, 2004, holding the Joined Party and other individuals performing services for the Petitioner as insurance salespersons, employees of the Petitioner and not independent contractors.  This matter commenced when the Joined Party filed a claim for benefits.

After due notice to the parties, hearings were held on November 18, 2004, and on January 13, 2005, in Orlando, Florida.  The Petitioner was represented by the attorney.  A member testified for the Petitioner.  The Respondent was represented by the tax auditor.  The revenue specialist testified for the Respondent.  The Joined Party declined to participate.   

The record of the case, including the one cassette tape recording of the first hearing, and a digital recording of the second hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a limited liability company that began doing business on January 1, 2004.  Its predecessor was TermProvider, Inc., a corporation that is a member of the Petitioner (see 2004-58151L).

2. The Petitioner’s business is the sales of life insurance.

3. To perform this business the Petitioner engages the services of insurance salespersons.  Since January 1, 2004, the Petitioner has engaged the services of about 18 insurance salespersons.

4. The Joined Party performed services for the Petitioner’s predecessor as an insurance salesperson from November 1, 2002, through December 31, 2003.  The Joined Party performed services for the Petitioner as insurance salesperson from January 1, 2004, through May 18, 2004.  All insurance salespersons worked under the same terms and conditions as did the Joined Party for both the predecessor and the Petitioner.

5. The Petitioner advertises in the newspaper for both insurance salespersons and for insurance-selling purposes.

6. Insurance salespersons are required to have a State of Florida life and health insurance license. To obtain this license the worker must attend training and take an exam.

7. The Petitioner engages insurance salespersons in a contract. A specific contract that the Petitioner uses was not provided at the hearing.  One contract dated November 1, 2002, that identifies the Joined Party and the Petitioner’ predecessor was provided at the hearing.  This contract has been modified by the Petitioner, but the exact modifications are not known.  Those insurance salespersons, including the Joined Party, who were performing services for predecessor TermProvider, Inc., are not known to have signed new contracts after they began performing services for the Petitioner.

8. The November 1, 2002, contract states: “Company Hours: Agents: 8 to 6:30 Tuesday and Thursday with an hour for lunch 8am to 5:00pm Monday, Wednesday and Friday, with an hour off for lunch. 9am to 1pm on Saturday (as an Agent you are expected to work a minimum of 2 Saturday mornings a month at your discretion.  Your hours during Saturday are yours to control.) Minimum 46 hours a week….As an agent, you will be expected to work a few of these holidays. Holiday hours are casual and usually only a half day. There will be a bi-annual production review that will be done at the end of your 6th and 12th month. The review will be based on a standard that after 6 months you should produce 20 paid cases a month, with commissions to TermProvider of $10,000 a month.  After one year you should produce 25 paid cases a month or more. Internet is for business use only. We provide you with a mailbox for your email and ask that you do not abuse the privilege. Personal calls should be kept to a minimum. Dress is business attire Monday through Thursday, casual on Friday. IE: no cut off/t-shirts. Commissions are paid on the 10th and 25th of the month. If payday falls on a Saturday, you will be paid on a Friday, and if it falls on Sunday, you will be paid on Monday…At any time during the first 90 days, an agent can be terminated at our discretion. If you resign or are terminated during the first 90 days, the cost of the schooling and license will be taken out of your final paycheck.”

9. This contract provides that the insurance salesperson will receive a minimum compensation of $1600 per month. After three months and a review of the insurance salesperson’s “performance,” the draw will be “adjust[ed]…accordingly.”  

10. A second part of the contract states, “[a]s a new agent for TermProvider, you will be required to clock in and out on a daily basis for the first year (Including lunch breaks.). The purpose is to track how many hours a week you actually work and compare it to your weekly production. Please keep in mind that you are not an hourly employee but a contracted agent. You are on a pre-arranged commission/draw schedule.  You are responsible for all personal taxes.

11. The Petitioner’s member prepared the Petitioner’s payroll report while the Joined Party performed services for the Petitioner. The payroll report includes those workers who clocked in and out. She never saw a report that included the name of the Joined Party.

12. The Joined Party received a $1200 draw every two weeks.  The Petitioner deducted the Joined Party’s earned commissions from this draw each pay period. Any commission amount in excess of the amount of his bi-weekly draw was used to offset any previous draws paid for weeks in which the Joined Party’s commissions had not equaled or exceeded the amount of his draw.

13. The Joined Party, as well as the other insurance salespersons who have left with an outstanding draw balance, continue to generate commissions for approximately one year after they leave.  The Petitioner uses these commissions to offset the balance of any outstanding draw amounts.  For most insurance salespersons, these commissions payoff, or almost pay off, the balance owed the Petitioner.  The balance, if any, that remains is usually of an amount that would not be cost effective for the Petitioner to collect from the worker. 

14. The Joined Party stopped performing services for the employer during May 2004.  As of the date that he left, the Joined Party had received a total draw amount that was $12,000 in excess of his commissions earned.  As of January 13, 2005, the date of the second hearing, the Joined Party’s commissions earned had not exceeded the total amount of draw received. 

15. The Petitioner does not deduct payroll taxes from either the draw or the commission and provides each insurance salesperson with an earnings statement in the form of a Form-1099-MISC.

16. The Joined Party, as well as the other insurance salespersons who have left with an outstanding draw balance, continue to generate commissions for approximately one year after they leave.  The Petitioner uses these commissions to offset the balance of any outstanding draw amounts.  For most insurance salespersons, these commissions payoff, or almost pay off the balance owed the Petitioner.  The balance, if any, that remains is usually of an amount that would not be cost effective for the Petitioner to collect from the worker. 

17. Usually, insurance salespersons work out of the Petitioner’s place of business. 

18. Most of the work performed by the insurance salesperson is done over the telephone with out-of-town or out-of-state customers. It is exceptional for the worker to work with a local customer in person.

19. The Petitioner’s place of business is open for staff from 8 a.m. until 5 p.m. Insurance salespersons can use the Petitioner’s facilities after those hours, gaining access to the facility using a keypad.

20. The Petitioner provides the workers with pre-screened leads. These leads come from customers contacting the Petitioner in response to the Petitioner’s advertising. The workers may develop their own leads.

21. The workers are responsible for taking the potential customer’s application, scheduling a medical exam for the customer, contacting an underwriter to obtain a price for the customer, and following up to make sure that the medical exam is completed. 

22. The Petitioner furnishes at least one support person to every insurance salesperson. That support person takes telephone calls for the insurance salesperson, and some salespersons engage their support person to perform the above tasks.

23. After the insurance salesperson successfully completed a sale, the underwriter for that policy pays the Petitioner for the purchased policy. The Petitioner takes a one-time override. The remainder of the money is divided between the insurance salesperson and the Petitioner. The insurance salesperson receives thirty percent of the remainder as a commission. The Petitioner keeps seventy percent to cover the Petitioner’s administrative costs for the insurance salesperson which included rent, telephone, advertising and administrative services. The Petitioner determined these amounts. 

24. The Petitioner operates from three locations. Each location has a manager also known as an “agent-in charge.”  Managers promote enthusiasm to the insurance salespersons and help insurance salespersons with questions that they might have. The manager handles complaints from customers about the insurance salesperson, and any problems concerning the insurance salespersons.  

25. When the manager receives a complaint from a customer, the manager reports the complaint to the Petitioner’s managing member who is a manager at one of the operating locations. He examines the complaint, and contacts the insurance salesperson to resolve it. He informs the insurance salesperson that he/she cannot be rude to customers because it is a bad image for the Petitioner. The Joined Party was assigned a manager.  

Conclusions of Law:  

26. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

27. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

28. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

29. To determine whether the Joined Party and other workers who have performed services for the Petitioner as insurance salespersons were or are the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.  All insurance salespersons work under the same terms and conditions as did the Joined Party.

30. The Petitioner exercised control over the details of the work when it directed the Joined Party as to where and when to work, how to dress, how much he would earn and when he would be paid.  All workers are subject to being told what their conduct is to be on the job.  The control exercised by the Petitioner is an indicator of employment, not independence.

31. The Joined Party performed the businesses of the Petitioner. The Joined Party was not in a distinct occupation from the Petitioner.  The fact that the Joined Party was not in a distinct occupation and not in business for himself is an indicator of employment, not independence.

32. The Joined Party performed sales work in the Petitioner’s office. Office jobs are typically performed under the direction of a supervisor, and the Joined Party was under the control of the manager, also known as the “agent in charge,” as well as the managing member.  The degree of supervision exercised by the Petitioner is an indicator of employment, not independence.

33. The Joined Party performed insurance sales work.  These jobs require training and licensing and require a degree of skill.  Typically, skilled labor is performed in employment relationships, but might be involved in independent relationships.

34. The Petitioner provides the place of work, equipment such as computers, copiers, fax machines, telephones and desks, and support staff. The Petitioner keeps 70% of the underwriter’s payment in addition to its override, to pay for its overhead. Provision of these items is an indicator of employment, as independent contractors generally provide their own equipment and staff, and have their own operation bases.  Independent contractors generally create their own operating budgets that allow them to control their ability to make a profit or loss.

35. The Joined Party worked for an indefinite period, until he separated without liability. This is an indicator of employment, as independent contractor relationships generally require a specific result and include penalty provisions for failure to meet the terms of the contract. 

36. The Joined Party did not receive remuneration directly from the underwriters.  The Petitioner received that money and determined when and how much the Joined Party would be paid. These factors are an indicator of employment. The Joined Party received no fringe benefits, was responsible for the payment of his own taxes, and received a Form 1099-MISC. These factors are an indicator of an independent relationship. 

37. The Joined Party was informed that he was “not an hourly employee,” but “a contracted agent.”  Employees may be paid by the piece, the job or by the hour, or be salaried, or even paid by commission. A “contracted agent” does not specify independence.  These facts indicate an absence of an informed agreement between the parties, that the salesperson is an independent contractor as opposed to an employee, which is an important part of any independent relationship.

38. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant.  Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

39. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

40. There are many independent insurance agents in the workforce that share similar characteristics of independence not shared by the Petitioner’s insurance salespersons.  Independent agents maintain their own physical location for conducting business, hire their own support staff, and control their businesses to the extent of controlling profit or loss.  The Petitioner’s salespersons worked at the Petitioner’s place of business, with the Petitioner’s support staff and equipment, and were subject to the Petitioner’s rules about dress, and use of the Petitioner’s phone and e-mail.  The Petitioner’s salespersons were subject to the Petitioner’s control of their earnings and expenditures.  The Petitioner is in the same business as their salespersons and yet the Petitioner has control of its overhead, as well as those persons conducting their business, including the salespersons.

41. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57, Florida Statutes; Rule 60BB‑5.024(3)(d), Florida Administrative Code.

42. The Petitioner’s witness did not work at the location where the Joined Party worked and was made aware of the day-to-day operations at that location only through information provided to her by the manager at that location who did not testify at the hearing.

43. The Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that; "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.

44. The Petitioner’s witness stated that the contract that the Joined Party had signed in November 2002, while working for the Petitioner’s predecessor, had been modified over time for new salespersons, but provided only speculation and no competent testimony to support that contention. The Joined Party is not known to have signed any other contract while working for the Petitioner or its predecessor, and since all workers work under contract, it must be concluded that the Joined Party was subject to the November 2002 contract while engaged by the Petitioner. Therefore, this contract must be considered. While the instant contract demanded that the Joined Party record his hours for the Petitioner, the Petitioner’s witness had never seen it recorded. Whether the Joined Party recorded his time on records other than those observed by the Petitioner’s witness, or did not record them at all, is unknown.  However, even if the Petitioner did not exercise all of the controlling factors included in the instant contract, the fact that the contract was signed by the Petitioner’s agent and the Joined Party meant that the Petitioner had the right to enforce any and all provisions of that contract.

45. Section 443.1216(13)(m), Florida Statutes, states that the term “employment” does not include, “[s]ervice performed by an individual for a person as an insurance agent or as an insurance solicitor, if all of the services performed by the individual for that person is performed for remuneration solely by way of commission, except for services performed in accordance with 26 U.S.C. s. 3306(c)(7) and (8).  For purposes of this section, those benefits excluded from the wages subject to this chapter under s. 443.1217(2)(b)-(f), inclusive, are not considered remuneration.” 

46. The law excludes this class of worker when remunerated solely by way of commission.  The Petitioner’s insurance salespersons received a draw, and the Petitioner did not require that all salespersons repay all of the draw paid to them, either while performing services for the Petitioner or after the worker ceased to perform those services.  In addition, the Petitioner paid for the training and licensing of some salesperson and did not require reimbursement in all cases.    Therefore, the Petitioner’s insurance salespersons do not meet the essential requirement of the law for being excluded from coverage. 

47. Therefore, based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as insurance salespersons are employees of the Petitioner and not independent contractors.  In addition, it is concluded that the Joined Party and other individuals performing services for the Petitioner as insurance salespersons are not excluded from coverage under 443.1216(13)(m).

Recommendation:  It is recommended that the determination dated July 26, 2004, be AFFIRMED.

Respectfully submitted on March 28, 2005.
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