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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 10, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of October, 2004.
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent February 10, 2004, holding individuals performing services for the Petitioner as consultants/greeters are employees of the Petitioner and not independent contractors.

After due notice to the parties, a hearing was held on August 12, 2004 in Orlando, Florida.  The Petitioner was represented by the certified public accountant.  The corporate president testified on behalf of the Petitioner.   The Respondent was represented by the tax specialist who testified.

The record of the case, including the two cassette tape recordings of the hearing and exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the petitioner as consultants/greeters constitute employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Case History:

The Respondent conducted a “routine audit” for unemployment compensation purposes on December 2, 2003.  The Respondent found Form-1099 MISC for individuals considered by the Petitioner to be independent contractors.  As a result of that audit, the Respondent rendered a determination holding individuals performing services for the Petitioner as artists were independent contractors, and those performing services for the Petitioner as consultants/greeters were employees of the Petitioner.
Findings of Fact:  

1. The Petitioner is a Florida subchapter s corporation that began doing business in July 2000.

2. The Petitioner prepares and distributes marketing packages to potential customers for special sales events at auto dealerships; and provides workers at these events to prepare these potential customers for a sale. These events are sometimes called “tent sales.”  The Petitioner might have as many as five “tent sales” arranged per week.

3. To accomplish its business of providing workers at these events, the Petitioner utilizes the services of consultants/greeters.  The Petitioner issues earnings statements to these workers on the form of Form 1099-MISC.  Some of these statements are issued to corporations, and the remainder, to individuals.  All individuals performing services for the Petitioner as consultants/greeters work under the same terms and conditions.

4. The Petitioner finds consultants/greeters through word-of-mouth.  The consultants/greeters must have previous experience in the auto sales business.

5. The Petitioner will negotiate the rate of pay with the consultant/greeter.  The Petitioner will pay a rate for a rental car for the consultant/greeter if the worker wants a rental car to travel to an event.

6. The Petitioner has each consultant/greeter sign a contract, “Agreement to Provide Services as Independent Contractor.”  The contract provides that: the “sales coordinator and/or closer” shall “provide sales support services;” the worker is an independent contractor and is responsible for insurance and the expenses of helpers; the contractor shall use best efforts; the contractor shall keep records as required; the contractor shall provide all items necessary to do the job and be responsible for all expenses; parties shall mutually agree to the work schedule and rate of remuneration; the contractor shall not personally solicit the Petitioner’s clients and shall return all records to the Petitioner.  The term “sales coordinator and/or closer” refers to the class of worker to which this hearing now addresses as consultants/greeters.

7. When the Petitioner has work for a consultant/greeter the corporate president contacts consultants/greeters that have applied for work.  The worker is free to not accept the work.

8. Consultants/greeters appear in person at these events.  Potential customers arrive at the dealership where the consultant/greeter is stationed.  A salesperson greets potential customers and then introduces the customer to the consultant/greeter.  The greeter determines what type of vehicle the customer wants and whether the customer is qualified as a buyer.  The consultant/greeter gives that information as well as the customer back to the salesperson.

9. The consultants/greeters take notes about customer’s and their wants.  These records are submitted to the Petitioner.  

10. The consultant/greeter administers gifts to the customer.  These gifts are provided by the Petitioner. 

11. The consultants/greeters are not required to have liability insurance and the Petitioner does not cover the worker for Worker’s Compensation purposes.  The dealership where the service is performed has liability insurance that covers the consultants/greeters during the event.

Conclusions of Law:   Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).

In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

The Petitioner utilizes the services of corporations as well as individuals to work as consultants/greeters.  It is the individuals only that the Special Deputy now addresses.  To determine whether the Joined Party and other workers performing services for the Petitioner as consultants/greeters were the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.

The consultants/greeters are not in an occupation distinct from the business of the Petitioner.

The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant.

Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

The Petitioner and the worker might negotiate the worker’s rate of remuneration.  The worker is free to refuse work.  The worker signs a contract acknowledging that he/she is an independent contractor.  The Petitioner is interested in the result of the consultants/greeters work and not the details of the work.

Therefore, based upon the manifest weight of the evidence in this case, it is concluded that the individuals performing services for the Petitioner as consultant greeters, are independent contractors and not employees of the Petitioner.

Recommendation:  It is recommended that the determination dated February 10, 2004, be REVERSED.

Respectfully submitted on September 14, 2004.
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