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This matter comes before me for final Agency Order.

The issues before me are whether services performed for the petitioner constitute employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes; whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes; and whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

The Petitioner’s exceptions to the recommended order of the special deputy were received by mail postmarked July 21, 2004.  Counter exceptions from the Respondent were not received. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The special deputy’s findings of fact recite as follows:

1. The Petitioner is a professional service corporation which was formed by its corporate president, an attorney, in October 1988.  Prior to the incorporation of his law practice, the corporate president operated as a sole proprietor for approximately three years.  Since the corporation was formed the corporate president has spent approximately forty hours per week in the practice of law through the corporation.

2. The corporate president is the only officer of the corporation and he owns 100% of the stock of the corporation.  At some point in time the corporate president filed a Subchapter S election with the Internal Revenue Service, allowing the income of the corporation to be taxed to the corporate president rather than to the corporation.

3. The corporate president does not draw an hourly wage or a salary from the corporation.  However, he pays some of his personal expenses throughout the year from the corporate account and at the end of the year he takes a lump sum distribution.  In addition, the corporation contributes to a 401(k) plan in behalf of the president.

4. The wife of the corporate president, who is not an officer of the corporation, occasionally answers the telephone at the Petitioner’s office.  She is not paid for any services which she performs for the Petitioner.

5. Beginning in September 2002 the Petitioner employed a high school student, Robert Darenburg, who was enrolled in a program which combines academic instruction with work experience.  The student worked through the program until the end of the 2002/2003 school year.  The school year ended in the end of May or beginning of June 2003, however, the student continued to be employed in the Petitioner’s office, performing services for the Petitioner, until October 20, 2003.

6. During the latter part of 2003 a Tax Auditor II for the Department of Revenue conducted an audit of the Petitioner’s employment records.  The auditor issued a determination on January 2, 2004, which reads, “persons working as parttime (sic) student receptionist are exempt and not reportable for Unemployment taxes.  Reference: Wages paid to students working for credit on a program combining academic instruction with work experience are exempt wages.”

7. On one occasion when the auditor telephoned the Petitioner’s office, the telephone was answered by a person who identified herself as the wife of the corporate president.  On January 2, 2004, the auditor issued a determination which reads, “persons working as CORPORATE OFFICER & WIFE’S WAGES are statutorily covered employees and reportable for unemployment compensation taxes retroactive to 10/01/02.”  The Petitioner protested that determination.

Based on the above findings, the special deputy recommended that the determinations be modified to find the Peitioner liable for payment of unemployment compensation taxes on wages earned by the corporate president and other employees, including wages earned by former student Robert Darenburt subsequent to the end of the 2002/2003 school year.  The Petitioner filed exceptions to the recommended order.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

Some of the petitioner’s exceptions do not comply with the above criteria. That is, the Petitioner does not clearly identify each disputed portion of the recommended order by page number or paragraph nor identify the legal basis for each exception.  Nevertheless, identified exceptions are addressed below.

The Petitioner takes exception to the special deputy’s acceptance of jurisdiction over the effective date of liability and liability for wages paid to Robert Darenburg after the 2002/2003 school year ended.  These issues were specifically listed on the Notice of Telephone Hearing and no objection was raised during the hearing when the record was being developed. Section 443.141(2)(b), Florida Statutes, provides in pertinent part:

At any hearing conducted by the Agency for Workforce Innovation or its special deputy, evidence may be offered to support the determination and assessment or to prove it is incorrect. In order to prevail, however, the petitioner must either prove that the determination and assessment are incorrect or file full and complete corrected reports. Evidence may also be submitted at the hearing to rebut the determination by the tax collection service provider that the petitioner is an employer under this chapter. 

The extent of any liability for unemployment compensation taxes was properly before the special deputy.  The exception is respectfully rejected.  

The Petitioner takes exception to Proposed Finding Number 3 regarding payment of personal expenses throughout the year.  The special deputy’s finding is supported by testimony in the audio record of the hearing and is accepted.  The exception is respectfully rejected. Specifically, Section 621.05, Florida statutes

The Petitioner takes exception to the special deputy’s conclusions of law with respect to lump sum distributions, expense payments, and classification of the corporate president as an employee.  The special deputy’s conclusions reflect a reasonable application of the law to the facts and are accepted.

The Petitioner argues that it is exempted from unemployment compensation tax requirements by virtue of Section 621.06, Florida Statutes.  The Petitioner misconstrues the meaning of that section, which provides requirements for rendering professional services and is unrelated to unemployment compensation coverage.  

In support of its argument, the Petitioner refers to information in the Unemployment Compensation Employer Handbook. The exception is rejected for three reasons.  First, information in a handbook would not overcome statute or rule. Second, the handbook was not entered in evidence at the hearing for consideration. Finally, the handbook, misquoted by the Petitioner, includes the following statements regarding unemployment compensation tax liability in a section titled WHO MUST REPORT WAGES AND PAY UNEMPLOYMENT TAXES:

Any officer of a corporation performing services for the corporation is an employee of the corporation during their tenure of office, regardless of whether compensation is received. Compensation, other than dividends upon shares of stock and board of director fees, shall be presumed to be payment for services performed. 

Any member of a limited liability company classified as a corporation for federal income tax purposes who performed services for the limited liability company is an employee of the limited liability company. 
The Petitioner requests consideration of the terms and definitions of Chapters 607, 608, and 621, Florida Statutes. It is noted that the Petitioner was not organized as a limited liability company under Chapter 608 and thus the provisions of that chapter are not applicable. Section 607.01401 defines “employee” as follows: 

“Employee" includes an officer but not a director. A director may accept duties that make him or her also an employee.

Section 621.14, Florida Statutes, provides:

The provisions of this act shall not be construed as repealing, modifying, or restricting the applicable provisions of law relating to incorporations, organization of limited liability companies, sales of securities, or regulating the several professions enumerated in this act except insofar as such laws conflict with the provisions of this act.

After due consideration, it is concluded that unemployment compensation coverage requirements contained  in Chapter 443, Florida Statutes do not conflict with Chapter 607 or 621, Florida Statutes.

A review of the record reveals that the findings of fact contained in the recommended order are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law.  The special deputy’s findings are thus adopted in this order.  The special deputy’s recommended conclusions of law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Petitioner, I hereby adopt the findings of fact and conclusions of law of the special deputy as set forth in the Recommended Order, a copy of which is attached hereto and incorporated herein.

Therefore, it is ORDERED that the determinations dated January 2 and January 13, 2004, are modified as follows.  The portion of the determination holding the Petitioner liable for unemployment compensation contributions is modified to reflect that liability began January 1, 1999, and as modified is affirmed.  The portion of the determination holding services performed by Robert Darenburg were exempt from coverage is affirmed through the 2002/2003 school year and reversed for periods of time after the school year ended. The portion of the determination holding the corporate president has been an employee of the Petitioner since the effective date of liability is affirmed.  The portion of the determination holding the wife of the corporate president is the Petitioner’s employee is reversed through June 3, 2004, the date of the hearing before the special deputy, after which jurisdiction reverts to the Respondent. The Respondent is directed to determine the amount of the corporate president’s wages for each year since 1999 and, if appropriate, to issue a determination with respect to that computation.

DONE and ORDERED at Tallahassee, Florida, this _____ day of September, 2004.
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____________________________

Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 2, 2004.

After due notice to the parties, a hearing was held on June 3, 2004, by telephone.  The Petitioner, represented by its corporate president, appeared and testified.  The Respondent was represented by a Revenue Administrator II.  A Tax Auditor II testified as a witness.  The Petitioner submitted a proposal which is discussed in the conclusions of law section of this recommended order.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the petitioner constitute employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

Findings of Fact:  

8. The Petitioner is a professional service corporation which was formed by its corporate president, an attorney, in October 1988.  Prior to the incorporation of his law practice, the corporate president operated as a sole proprietor for approximately three years.  Since the corporation was formed the corporate president has spent approximately forty hours per week in the practice of law through the corporation.

9. The corporate president is the only officer of the corporation and he owns 100% of the stock of the corporation.  At some point in time the corporate president filed a Subchapter S election with the Internal Revenue Service, allowing the income of the corporation to be taxed to the corporate president rather than to the corporation.

10. The corporate president does not draw an hourly wage or a salary from the corporation.  However, he pays some of his personal expenses throughout the year from the corporate account and at the end of the year he takes a lump sum distribution.  In addition, the corporation contributes to a 401(k) plan in behalf of the president.

11. The wife of the corporate president, who is not an officer of the corporation, occasionally answers the telephone at the Petitioner’s office.  She is not paid for any services which she performs for the Petitioner.

12. Beginning in September 2002 the Petitioner employed a high school student, Robert Darenburg, who was enrolled in a program which combines academic instruction with work experience.  The student worked through the program until the end of the 2002/2003 school year.  The school year ended in the end of May or beginning of June 2003, however, the student continued to be employed in the Petitioner’s office, performing services for the Petitioner, until October 20, 2003.

13. During the latter part of 2003 a Tax Auditor II for the Department of Revenue conducted an audit of the Petitioner’s employment records.  The auditor issued a determination on January 2, 2004, which reads, “persons working as parttime (sic) student receptionist are exempt and not reportable for Unemployment taxes.  Reference: Wages paid to students working for credit on a program combining academic instruction with work experience are exempt wages.”

14. On one occasion when the auditor telephoned the Petitioner’s office, the telephone was answered by a person who identified herself as the wife of the corporate president.  On January 2, 2004, the auditor issued a determination which reads, “persons working as CORPORATE OFFICER & WIFE’S WAGES are statutorily covered employees and reportable for unemployment compensation taxes retroactive to 10/01/02.”  The Petitioner protested that determination.

Conclusions of Law:  

443.036(20)(c), Florida Statutes, provides that a person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her.

443.036(19), Florida Statutes, provides that “Employer” means an employing unit subject to this chapter under s. 443.1215.

443.1215(1)(a)2., Florida Statutes, provides that an employing unit is an employer if the employing unit, for any portion of a day in each of 20 different calendar weeks during the current or preceding calendar year, employed at least one individual in employment.

The Petitioner’s corporate president has performed substantial services for the corporation for each year since the corporation was formed in 1988.  He worked at least one day during at least 20 different calendar weeks during each year.  The testimony of the corporate president establishes that the Petitioner has established liability for payment of unemployment compensation taxes on wages paid by the Petitioner.

443.036(44), Florida Statutes, provides, “Wages” means remuneration subject to this chapter under s. 443.1217.

443.1217(1), Florida Statutes, provides that wages include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.

60BB-2.025(2), Florida Administrative Code, provides that wages have been paid when the wages are actually received by the worker; or made available so that they may be drawn upon by the worker; or brought within the control and disposition of the worker, even if not possessed by the worker.

The corporate president testified that he is the only officer of the corporation and the only stockholder of the corporation.  The income of the corporation is derived solely from the services that the president performs for the corporation.  He is in control of the Petitioner’s assets and bank accounts.  He periodically withdraws money from the Petitioner’s bank accounts for the payment of his own personal expenses and takes a lump sum disposition at the end of each year.  Both the periodic withdrawals to cover living expenses and the lump sum distributions fall within the definition of wages.

The auditor determined that the Petitioner’s liability for payment of unemployment compensation taxes on the wages of corporate officers was effective October 1, 2002.  No evidence was offered to support an effective date of October 1, 2002.  The evidence supports a finding that the corporate officer’s income should have been reported as wages as early as 1988.  However, the law places a limit on retroactive liability.  443.141(4)(f), Florida Statutes, provides that the collection of any contribution, interest, or penalty due is not enforceable by civil action, warrant, claim, or other means unless the notice of lien is filed with the clerk of the circuit court within 5 years after the date the contribution, interest, and penalty were due.  Contributions could have been assessed as of the date of the determination, January 2, 2004.  Therefore, the effective date of liability should be January 1, 1999.

In regard to the high school student, Robert Darenburg, the auditor correctly determined that wages earned while in a program which combines academic instruction with work experience are exempt.  443.1216(13)(q), Florida Statutes, provides that employment is exempt if the service is performed by an individual enrolled at a nonprofit or public educational institution, taken for credit at the institution that combines academic instruction with work experience, and that the service is an integral part of the program.  However, the student was no longer in the program as of the end of the 2002/2003 school year.  Therefore, wages earned subsequent to the end of the school year are not exempt.  The Petitioner is liable for payment of taxes on those subsequent wages.

In regard to “wife’s wages,” no evidence has been presented to show that the corporate president’s wife has been employed by the Petitioner or that she has earned or received wages.

The Petitioner submitted a document identified as proposed findings and conclusions.  The document does not contain any proposed findings of fact and is, in fact, an argument concerning the agency’s jurisdiction and the application of the law.  Those arguments are addressed below.

The Petitioner argues that the agency does not have jurisdiction to make findings regarding the high school student or to take jurisdiction on the determination that held that wages earned by the student were exempt.  That determination was not protested by the Petitioner.  The Petitioner is correct in his argument that the determination has become final.  However, the determination does not identify a time frame as to when the wages were paid.  In addition, it clearly refers only to wages earned by a student while the student is enrolled in the program.  The determination does not address wages earned during any other period of time.  Therefore, the agency does have jurisdiction to rule on wages earned by that individual subsequent to the individual’s termination from the school program.

The Petitioner argues that a P.A. is a vehicle set up and clearly distinguished under Chapter 621, Florida Statutes, from a regular corporation.  Although a professional service corporation may have distinguishing features, there in nothing in the law which would provide any basis for supporting any conclusion that corporate officers of a professional service corporation, who provide substantial services for the professional service corporation, are not employees of the professional service corporation.

Recommendation:  It is recommended that the determination dated January 2, 2004, be modified.  The Petitioner is liable for payment of unemployment compensation taxes on wages earned by the corporate president and other employees of the Petitioner, including the wages earned by the former student, Robert Darenburg subsequent to the end of the 2002/2003 school year.  The Department of Revenue shall determine the amount of the wages earned by the corporate president for each year.

Respectfully submitted on July 9, 2004.
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