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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated April 5, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2004.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 5, 2004.  The investigation conducted by the Respondent was initiated by a claim for unemployment compensation benefits filed by the Joined Party.

After due notice to the parties, a hearing was held on June 4, 2004, by telephone.  The Petitioner, represented by the corporate president, appeared and testified.  The corporate vice president testified as a witness.  The Respondent was represented by a Tax Audit Supervisor from the Department of Revenue.  A Tax Auditor I testified as a witness for the Respondent.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which has been in business for approximately 5 years.  The Petitioner has a contract with a retail furniture store to transport furniture between the customer’s Fort Myers, Florida distribution center and the customer’s North Carolina distribution center.  The Petitioner is paid a flat rate for each load transported.  The Petitioner owns 19 trailers which it uses to transport the furniture.  It owns 3 trucks and the remainder of the trucks are leased by the Petitioner.  The Petitioner has approximately 10 drivers who drive the trucks and it considers those drivers to be independent contractors.  It is the status of the Joined Party and others performing services as driver that is at issue here.

2. When the Petitioner has a need to hire a driver, it advertises in the help wanted section of the local newspaper.  The Petitioner pays the drivers 25% of the trip charge which it receives from its customer.  That percentage is not negotiable by the drivers and is determined by the Petitioner.  Occasionally, the Petitioner needs to move its empty trailers from one location to another.  The Petitioner pays the drivers an amount which the Petitioner determines to be a fair amount for moving the trailers.

3. The Petitioner has written rules and policies for the drivers and a Driver Qualification Policy.  The Petitioner has a Driver Manager who is responsible for ensuring that drivers comply with the requirements of its written rules and policies.  The Driver Manager is a corporate officer but is not considered to be an employee of the Petitioner.

4. The Petitioner has a Drug Free Workplace Policy requiring that the driver applicants take a drug test.  It also has an Employment Acknowledgement Agreement which states among other things:  “As a job applicant, I freely and voluntarily agree to a urinalysis drug screen as part of my application for employment and I understand that a refusal to test, a confirmed positive drug test or a tampered with or an adulterated specimen will disqualify me from employment, even if I have started to work pending the outcome of the drug test.  I understand I am still completing the application process and will not officially be an employee until the company receives a negative pre-employment drug test result.  If I am employed by this company, I understand and agree to abide by this company’s Drug Free Workplace policy, under Florida statue 440.101 and 440.102, as stated above.”

5. The Petitioner provides the trucks and trailers in which the furniture is transported.  The Petitioner pays for the fuel, maintenance, repairs and insurance.  The drivers are responsible for their own meals and lodging.  None of the drivers own or lease trucks or trailers.  The Petitioner provides on-going driver training.

6. The drivers have a right to refuse a load.  When they accept a load, the Petitioner expects the drivers to transport the load within an established period of time.  The Department of Transportation rules allow a driver to drive for 11 hours.  The Petitioner expects the drivers to drive the required number of hours necessary, without violating the Department of Transportation rules, to deliver the load to the destination on time.

7. The drivers are expected to drive the shortest route.  If the Petitioner learns that a driver is taking a longer route, it is suggested to the driver that he take a shorter route.  The reasons he should take the shorter route are explained to the driver.

8. All passengers in the Petitioner’s trucks must be approved by the Petitioner.  The Petitioner will approve a passenger only after completing a background check and drug test on the passenger and determining that the passenger has a good driving record and does not have any DUIs.

9. Drivers are not allowed to hire substitute or relief drivers.  If a substitute or relief driver is needed, a substitute or relief driver will be hired by the Petitioner.

10. The drivers are required to call in periodically to report their whereabouts.  If a truck is cited for having an overweight load, the fine is paid by the Petitioner.

11. When a driver completes a trip he is required to turn in his paperwork including his logbook and trip sheets which show the route which was driven, along with all fuel receipts and bills.  These documents are reviewed for correctness before the driver is paid.

12. The Petitioner will give a driver a pay advance if the driver requests an advance.  If the driver does not complete the scheduled trip after receiving a pay advance, the Petitioner does not attempt to recoup the advance payment.  The Petitioner, in its discretion, may choose to pay a driver even though the driver does not complete the trip.

13. No taxes are withheld from the driver’s pay.  They do not receive paid vacations, holidays, health insurance or other fringe benefits.  At the end of the year the drivers receive Form 1099-MISC.

Conclusions of Law:  
The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

In this case there is no written agreement between the parties other than the Employment Acknowledgement Agreement and the Drug Free Workplace Policy.  The working relationship between the parties is determined by the Petitioner through a verbal understanding and through written policies established by the Petitioner.  Although it may have been the sincere intent of the Petitioner to establish an independent relationship rather than an employer-employee relationship, the Petitioner’s written policies clearly state that the drivers are “employees” working in “employment.”  The Joined Party did not participate in the hearing.  The Joined Party’s understanding of the relationship is not known.  What is known is that he filed a claim for unemployment compensation benefits claiming to have worked in covered employment.  The written agreements, signed by the Joined Party and admitted in evidence, clearly state that the Petitioner considered him to be an employee.  Based on those documents it is determined that it was not the intent of both parties to establish an independent relationship.

The facts reveal that the Petitioner exercised substantial control over the Joined Party and the other drivers.  The Petitioner alone determines the rate of pay and it is not negotiable.  The Petitioner requires that the drivers personally perform the work.  They are not allowed to hire substitute or relief drivers and are not allowed to have passengers in the truck without the Petitioner’s consent.  The Petitioner provides on-going training.  There are written policies and a Driver Manager who is responsible for requiring the drivers to adhere to the policies.  Although the drivers have the right to refuse work offered as well as some discretion in determining what route to take, the overall weight of the evidence reveals that the Petitioner exercises sufficient control over the drivers as to establish an employer-employee relationship.

The Joined Party and the other drivers do not have businesses that are separate from the business of the Petitioner.  The Petitioner contracted to transport furniture for its customer.  The drivers transport the furniture which the Petitioner contracted to transport.  The Petitioner provides everything needed for the drivers to complete the work.  The drivers are only responsible for their own personal food and lodging.  

The facts of this case reveal that the Petitioner controlled the Joined Party both financially and as to his behavior.  It has not been shown that the Joined Party had a relationship separate from the business of the Petitioner.  Thus, it is concluded that the Joined Party, and others performing services as driver, are employees of the Petitioner.

Recommendation:  It is recommended that the determination dated April 5, 2004, be AFFIRMED.

Respectfully submitted on June 17, 2004.
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