AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE DIRECTOR

THE CALDWELL BUILDING, SUITE 100

107 EAST MADISON STREET

TALLAHASSEE FL 32399-4120

Docket No. 2004-16554L

3 of 4

	PETITIONER:
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	GIU-WILL ENTERPRISES INC
	

	DBA HANDYMANN CONNECTION


	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-16554L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 13, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2004.
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	Barbara K. Griffin

	Assistant Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Barbara K. Griffin, Assistant Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated February 13, 2004.

After due notice to the parties, a telephonic hearing was held on April 22, 2004, in Tallahassee, Florida.  The hearing was conducted by the undersigned special deputy.  The petitioner, represented by Ms. Karen Gallagher, the joined party, representing himself,  and the respondent represented by Mr. Todd Kessler, appeared and participated in the hearing.  

The record of the case, including the digital recording of the hearing, and the case file numbered A-1 through A-34  is herewith transmitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

Findings of Fact:

1. The joined party began work on October 4, 2002, as a Vice President of Operations and Customer Service.

2. The joined party and others operated as dispatchers, receiving calls from customers and sending trades people to the customers’ homes.

3. The petitioner is in the business of providing trades people to effect home repairs for customers.

4. The petitioner receives business by receiving telephone requests from potential customers. The dispatcher’s then quoted prices for the work to be performed and dispatched trades people to the job site.

5. The joined party was not a corporate officer.

6. The petitioner provided the joined party with a work space, computer, price sheet, telephone, pad and paper to do the job.

7. The petitioner paid the joined party $10 per hour for services performed.

8. The petitioner did not provide health or life insurance.

9. The joined party was required to report his time worked on a time sheet, provided by the petitioner.

10. The joined party generally worked from 7:00 a.m. until 7:00 p.m. Monday through Friday.

11. The petitioner paid the joined party by company check, each Friday.

12. The petitioner did not deduct any taxes from the joined party’s pay.

13. The joined party fielded telephone calls from customers and tradesmen.

14. The joined party used information from the tradesmen to compare to the price sheet to determine the quote to give customers on work to be performed.

15. The petitioner trained the joined party on how to answer the telephone and how to determine the price quoted to customers.

16. The joined party did not have prior experience in the industry.

17. The joined party did not receive payment from the customer.

18. The joined party did not pay the tradesmen.

19. The joined party did not suffer any penalty in the event of a misquote or bad work by the tradesmen.

20. The petitioner relied on the work of the joined party and others like him to conduct business.

21. The petitioner discharged the joined party from work on December 10, 2003.

Conclusions of Law: The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)  whether the principal is in business.

The record shows that the joined party and others preformed services for the petitioner at the petitioner’s place of business, using the tools of the trade that were supplied by the petitioner.  The record further shows that the petitioner directed the joined party how the telephone was to be answered and how jobs were to be priced.  The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

The petitioner contends that the joined party was an independent contractor and signed a contract indicating that relationship.  However, the petitioner’s representative’s testimony regarding the relationship between the parties and the transactions that took place between them consisted solely of hearsay.  Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57, Florida Statutes; Rule 60BB‑5.024(3)(d), Florida Administrative Code.  The joined party competently testified that his day to day activities, as well as others acting as dispatchers,  were monitored by the petitioner, that he did not sign a contract and that he was unaware that he was considered an independent contractor.  The Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that; "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.

Further, the joined party testified that the petitioner discharged the joined party from work.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.

After considering all the factors relating to the relationship between the parties, it is concluded that the joined party was in an employee of the petitioner.
Recommendation:  It is recommended that the determination dated February 13, 2004, be AFFIRMED.

Respectfully submitted on May 14, 2004.
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