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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and any other individuals working as trainers constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

The Petitioner’s exceptions to the recommended order of the special deputy were received via Federal Express on June 9, 2004. Counter exceptions from the Respondent or Joined Party were not received. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The special deputy’s findings of fact recite as follows:

1. The petitioner operates and owns a kennel that owns, breeds, boards, and races greyhounds. The petitioner purchased the business in 1999. Due to the petitioner’s lack of experience in running a racing kennel the petitioner decided to hire an individual experienced in the training of greyhounds and the maintaining of a racing kennel. 

2. The joined party was licensed as a greyhound trainer in 1983, by the Florida Department of Business and Professional Regulation (DBPR) and was engaged in the business of greyhound racing since 1977. Due to his experience and training, the joined party developed skills in training, nutrition, and medical treatment of racing greyhounds.

3. The petitioner uses two classes of workers in his kennel, that of trainers and that of helpers. DBPR regulations require both classes of workers to be licensed, for security reasons. No testing is required to purchase a license. The license application asks for the kennel name but does not required the applicant to be attached to a kennel.  

4. Due to his experience in the industry, the joined party was hired on May 23, 2002, to work in the petitioner’s kennel as a trainer. The joined party was paid $500 per week, regardless of the number of hours worked, and pursuant to the joined party’s request, was paid each week. In addition, if the kennel received any income from winning races, the joined party received 5% of the winnings. The petitioner did not deduct any taxes from the joined party’s pay and presented  a form 1099 to the joined party at the end of the year. The joined party questioned the petitioner why he received a 1099 instead of a W-2 form. The joined party was told that he received a 1099 due to being an independent contractor.  The petitioner did not provide life or health insurance, nor did the petitioner provide for vacation pay.  

5. The joined party and the several other trainers, decided among themselves, which hours were to be worked by which trainer and the joined party.  The trainers would cover for each other in the event that illness or other complication occurred with respect to that individual reporting to work. Neither the joined party nor other trainers were required to report their absence to the petitioner.  The kennel was located at facilities owned by the Jacksonville Kennel Club. The joined party and the other trainers were prohibited from working for other kennels in the Jacksonville area.

6. The trainers were to exercise the dogs, feed and clean the dogs and dispense medical treatment to the dogs, as needed.  If one of the dogs being training by the joined party failed a pre-race drug test, the joined party was issued a fine.

7. The joined party had the authority to hire and did hire others to work for him.  The joined party, not the petitioner, paid those individuals for any services rendered.  

8. The petitioner operated another business but typically, reported to the kennel each day. The petitioner did not tell the joined party how to feed, exercise or medicate the dogs.  The petitioner and the joined party talked about the routine being followed and the condition of the dogs. The petitioner, at times, disagreed with the joined party but did not tell the joined party how to do his job.

9. The petitioner provided the food and medical supplies used by the trainers for the dogs. In the event that the petitioner’s dogs attended a race at a different track, the petitioner paid all expenses for the trainer and the dog to attend the race.

10. The petitioner discharged the joined party from the job on July 28, 2003.  The joined party was discharged due to a disagreement with the petitioner regarding the care of the greyhounds.  Neither party suffered any contractual penalty payment as a result of the discharge.
With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The exceptions that comport to the above requirements are addressed below.

Petitioner takes exception to the portion of the Special Deputy’s proposed Finding of Fact #4 that states, “The joined party questioned the petitioner why he received a 1099 instead of a W-2 form.”  A review of the record establishes that the joined party testified he did not receive a 1099 or W-2 for calendar year 2002, although he saw one being prepared.  He received a list of payments, from which he filed his federal income tax return as a self-employed individual.  The Joined Party would not have received a 1099 or other income verification form for calendar year 2003 until after the relationship ended. Therefore, Fact #4 is amended to say, “Due to his experience in the industry, the joined party was hired on May 23, 2002, to work in the petitioner’s kennel as a trainer. The joined party was paid $500 per week, regardless of the number of hours worked, and pursuant to the joined party’s request, was paid each week. In addition, if the kennel received any income from winning races, the joined party received 5% of the winnings. The petitioner did not deduct any taxes from the joined party’s pay. The petitioner did not provide life or health insurance, nor did the petitioner provide for vacation pay.”

Although not addressed in the Petitioner’s exceptions, a review of the record reflects evidence in the record that was not addressed in the special deputy’s findings of fact.  Specifically, the record reflects that complaints assessed by the state went against the license of the trainer, not the dog owner or kennel. Any resulting fines would be the responsibility of the trainer, although some kennel owners agreed to pay the fines.  

A review of the record establishes the need to clarify the portion of fact #5 that states, “The joined party and the other trainers were prohibited from working for other kennels in the Jacksonville area.” As pointed out in the Petitioner’s exceptions, both parties testified that rules of the track or Jacksonville Kennel Club, not the Petitioner, prevented a trainer from working for more than one kennel at the track.  

The Petitioner takes the position that the right to terminate a working relationship “is not per se indicative of an employee-employer status when other evidence supports the presence of an independent contractor relationship.” The position that all factors and details of the working relationship must be examined and considered is well settled and is accepted.

Based on his analysis of the evidence, the special deputy recommended that the determination be affirmed. A review of the record reveals that the findings of fact contained in the recommended order, except as amended above, are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The special deputy’s findings, as modified above, are thus adopted in this order. The special deputy’s recommended conclusions of law, however, do not reflect a logical and reasonable application of the law to the facts. Factors of employment and of independence can be identified in the record.  For example, the facts that the Joined Party was paid a weekly rate, that the Petitioner provided the supplies, and that the Petitioner suffered no penalty for termination of any contract or agreement are indicative of an employment relationship. However, the preponderance of the evidence establishes an independent relationship between the Joined Party and Petitioner. The Joined Party was not required to request permission for time off or even notify the Petitioner when he would not be personally present. He was not required to perform services himself, and hired and paid his own helpers to do some of the work. License violations went against the Joined Party, not the Petitioner. The Joined Party did not identify himself as an employee on his federal tax return. Finally, no agreement between the parties extended to the Petitioner the right to control the details of the work. The special deputy’s conclusion to the contrary is, as pointed out in the Petitioner’s exceptions, inconsistent with finding #8 that, “The petitioner operated another business but typically, reported to the kennel each day. The petitioner did not tell the joined party how to feed, exercise or medicate the dogs.  The petitioner and the joined party talked about the routine being followed and the condition of the dogs. The petitioner, at times, disagreed with the joined party but did not tell the joined party how to do his job.”  

Based on the preponderance of the evidence, a more reasonable conclusion is that an independent relationship existed between the Joined Party and the Petitioner. The record is unclear concerning whether two other individuals were trainers or helpers and whether their working relationship with the Petitioner was substantially the same as the relationship between the Joined Party and Petitioner. That matter is referred to the Department of Revenue for appropriate investigation and action.
Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Petitioner, I hereby adopt the findings of fact as amended in this Order, but reject the conclusions of law of the special deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated January 16, 2004, is REVERSED with respect to the Joined Party.  The status issue regarding the other workers is referred to the Department of Revenue for appropriate investigation and action.

DONE and ORDERED at Tallahassee, Florida, this _____ day of July, 2004.
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____________________________
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 16, 2004.

After due notice to the parties, a telephonic hearing was held on April 22, 2004, in Tallahassee, Florida.  The hearing was conducted by the undersigned special deputy.  The petitioner, represented by Ms. Melissa Y. Bell, the joined party representing himself, and the respondent, represented by Mr. Todd Kessler appeared and participated in the hearing.  

The record of the case, including the digital recording of the hearing, petitioner’s exhibits 1 and 2,  and the case file numbered A-1 through A-30,  is herewith transmitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether services performed for the Petitioner by the Joined Party constitute employment pursuant to Section 443.036(21),  (27), and 443.1216, Florida Statutes.

Findings of Fact:

11. The petitioner operates and owns a kennel that owns, breeds, boards, and races greyhounds.  The petitioner purchased the business in 1999.  Due to the petitioner’s lack of experience in running a racing kennel the petitioner decided to hire an individual experienced in the training of greyhounds and the maintaining of a racing kennel, 

12. The joined party was licensed as a greyhound trainer in 1983, by the Florida Department of Business and Professional Regulation (DBPR) and was engaged in the business of greyhound racing since 1977.  Due to his experience and training, the joined party developed skills in training, nutrition, and medical treatment of racing greyhounds.

13. The petitioner uses two classes of workers in his kennel, that of trainers and that of helpers. DBPR regulations require both classes of workers to be licensed, for security reasons.  No testing is required to purchase a license.  The license application asks for the kennel name but does not required the applicant to be attached to a kennel.  

14. Due to his experience in the industry, the joined party was hired on May 23, 2002, to work in the petitioner’s kennel as a trainer.  The joined party was paid $500 per week, regardless of the number of hours worked,  and pursuant to the joined party’s request, was paid each week.  In addition, if the kennel received any income from winning races, the joined party received 5% of the winnings.  The petitioner did not deduct any taxes from the joined party’s pay and presented  a form 1099 to the joined party at the end of the year. The joined party questioned the petitioner why he received a 1099 instead of a W-2 form.  The joined party was told that he received a 1099 due to being an independent contractor.  The petitioner did not provide life or health insurance, nor did the petitioner provide for vacation pay.  

15. The joined party and the several other trainers, decided among themselves, which hours were to be worked by which trainer and the joined party.  The trainers would cover for each other in the event that illness or other complication occurred with respect to that individual reporting to work.  Neither the joined party nor other trainers were required to report their absence to the petitioner.  The kennel was located at facilities owned by the Jacksonville Kennel Club.  The joined party and the other trainers were prohibited from working for other kennels in the Jacksonville area.

16. The trainers were to exercise the dogs, feed and clean the dogs and dispense medical treatment to the dogs, as needed.  If one of the dogs being training by the joined party failed a pre-race drug test, the joined party was issued a fine.

17. The joined party had the authority to hire and did hire others to work for him.  The joined party, not the petitioner,  paid those individuals for any services rendered.  

18. The petitioner operated another business but typically, reported to the kennel each day.  The petitioner did not tell the joined party how to feed, exercise or medicate the dogs.  The petitioner and the joined party talked about the routine being followed and the condition of the dogs.  The petitioner, at times, disagreed with the joined party but did not tell the joined party how to do his job.

19. The petitioner provided the food and medical supplies used by the trainers for the dogs. In the event that the petitioner’s dogs attended a race at a different track, the petitioner paid all expenses for the trainer and the dog to attend the race.

20. The petitioner discharged the joined party from the job on July 28, 2003.  The joined party was discharged due to a disagreement with the petitioner regarding the care of the greyhounds.  Neither party suffered any contractual penalty payment as a result of the discharge.

Conclusions of Law:  Section 443.036(21), Florida Statutes provides that:

“Employment” means a service subject to this chapter under s.443.1216 which is performed by    an employee for the person employing him or her.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

      whether the principal is in business.

The record shows that the joined party worked for the petitioner in a continuing relationship, as the primary operator of the business.  The joined party was hired for his expertise and experience, to overcome the lack of experience and knowledge of the petitioner.  Furthermore, the petitioner was seldom on site as he operated another business and the petitioner relied on the joined party to ensure the dogs were properly cared for and watched over by the joined party and other trainers.  The work was a necessary part of the petitioner’s business and the business could not operate without the trainers.  The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).  The record does not show that the petitioner exercised a great deal of control over the day to day activities of the joined party.  However, the hours required to properly care for the dogs and to oversee the dogs during the course of races both at the Jacksonville Kennel Club and in other venues, precluded the joined party from working in similar jobs for other entities. Furthermore, the joined party and the other trainers were prohibited from working elsewhere, in similar duties, while working for the petitioner. The petitioner supplied the place of work and the materials necessary to care for the dogs, as well as expenses required for any travel that might have been incurred by the joined party.  However, the petitioner was concerned with more than the just the final results of the joined party’s work.  Rather, the petitioner checked daily to insure that his dogs were being properly cared for and were healthy enough to race.  The degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

Additionally, both parties agreed that the petitioner fired the joined party from his position.  The discharge did not require the petitioner to pay any kind of fee, contractual penalty, or other stipend.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.

When considering all the factors in services preformed by the joined party, it is concluded that the joined party was in an employment relationship with the petitioner.

Both the petitioner and the respondent submitted proposed findings which, if factually correct, have been included in the above listed findings of fact.  However, both parties provided evidence regarding the activities of other kennels/employers and how those activities impacted their employment relationships.  Short of providing a glimpse of an inconsistency within the industry regarding how kennel owners treat workers, the evidence was not conclusive.

The respondent, in proposed findings alleges that, “Federal Form 1099’s are sometimes issued improperly by employing units to misclassified workers.”  While the allegation may be true, it is a fact not in evidence and is thus, respectfully rejected.

The testimony of the parties differed regarding conversations regarding the initial terms of employment, protests by the joined party regarding being given a form 1099 instead of a W-2 and scheduling of the joined party.  The petitioner initially testified to being unsure of what if any conversation occurred regarding the terms of employment.  When considering the inconsistency, as well as the demeanor of the parties, the joined party’s testimony is being considered more credible regarding those issues.

The respondent submitted many conclusions in his proposed findings of fact.  Being that the conclusions are not facts but are opinions, they are respectfully rejected as factual.

Recommendation:  It is recommended that the determination dated January 16, 2004, be AFFIRMED.

Respectfully submitted on May 25, 2004.
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