 AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE ASSISTANT DIRECTOR

TALLAHASSEE, FLORIDA
Docket No. 2004-11436L

3 of 4

	PETITIONER:
	

	Employer Account No. - 1468713
	

	VALPA CORPORATION
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-11436L
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	State of Florida
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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated January 26, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of August, 2004.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 26, 2004.

After due notice to the parties, a telephonic hearing was held on May 14, 2004, in Tallahassee, Florida.  The hearing was conducted by the undersigned special deputy.  The petitioner, represented by Mr. Corey Collins and the respondent, represented by Mr. Larry Massa, appeared and participated in the hearing.  The joined party did not appear for the proceedings.

The digital recording of the proceedings, the case file numbered A1-through A-20, and two exhibits are herewith submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:

1. The petitioner is a registered corporation that handles payroll for the entity called Biltmore Villas Inc.  The joined party signed an agreement, entitled an Independent Contractor Service Agreement, to provide services for Biltmore Villas, Inc.,  as a permit coordinator, to obtain building permits for the Biltmore Villas’ building projects.  The joined party was the only permit coordinator providing services for Biltmore Villas.

2. The agreement did not have an expiration date but specifically provided for the need for services until the completion of the building project. The joined party worked with the project until the permitting process was complete.  The agreement also provided for a gas allowance, through the completion of the project and a bi-weekly pay of $1,200.  The agreement did not provide for any other benefits to be given to the joined party.  

3. The joined party was to attend meetings, where discussion ensued regarding different phases of construction, the need for permits and the timetable for the obtaining of the permits.  The joined party and the petitioner negotiated the dates for obtaining of the permits. The joined party was not required to be present at the job site, except to attend the meetings.  The joined party did not have established hours of work and did not have to present documentation of time spent obtaining the permits. 

4. The petitioner paid the joined party on every other Friday.  The joined party’s pay was dependent only on the agreement that she be paid $1,200 bi-weekly and not reliant on the number of hours spent on the job or types of services rendered during the two week period.  At the end of the year, the petitioner provided the joined party with a form 1099, for tax purposes.

5. The joined party’s position did not allow her to make decisions for the company and did not allow her to represent herself as a decision maker for the company.

6. The joined party was not prohibited from working elsewhere and made the petitioner aware that she held other jobs.

Conclusions of Law:  :   Section 443.036(19), Florida Statutes provides in pertinent part:

“Employment” subject to the other provisions of this chapter, means any service performed by an employee for the person employing him.

(a)
Generally.--

1. The term 'employment' includes any service performed prior to January 1, 1978, which was employment as defined in this subsection prior to such date and, subject to the other provisions of this subsection, service performed after December 31, 1977, including services in interstate commerce, by:

a.
Any officer of a corporation.

b.
Any individual who, under the usual common-law rules applicable in determining the employer-employee relationship, has the status of an employee. . . .

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

The record shows that the joined party and the petitioner entered into an agreement that called the joined party an independent contractor.  The record does not show that the petitioner exercised any control over the day to day activities of the joined party.  The joined party was only required to attend meetings that included discussion on the various phases of the building project, so that all parties concerned could determine what permits were needed and when those permits were needed.  The joined party was then free to go about any other activities she desired as long as she obtained the permits when the petitioner needed the permits.  The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

The record further shows that the parties entered into an agreement that named the joined party as an independent contractor.  While the agreement did not provide for a specific ending date of the relationship, the agreement provided for work only through completion of the permitting process.

The evidence presented does not show the control normally associated with an employer-employee relationship.  That lack of evidence along with the agreement of the parties that the joined party was an independent contractor supports the petitioner’s contention that the joined party was not an employee.  Accordingly, it is concluded that the joined party was not an employee but worked in an independent relationship with the petitioner.

The petitioner submitted proposed findings that, where appropriate, were incorporated herein.

Recommendation:  It is recommended that the determination dated January 26, 2004, be REVERSED.

Respectfully submitted on June 15, 2004.
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