
STATE OF FLORIDA 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 
In the matter of:  
Claimant/Appellee 

vs. R.A.A.C. Order No. 13-04619 
 Referee Decision No. 13-33700U 
Employer/Appellant 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission's review is limited to those matters that were presented to the referee 
and are contained in the official record. 

 
On appeal to the Commission, evidence was submitted which had not been 

previously presented to the referee.  The parties were advised prior to the hearing 
that the hearing was their only opportunity to present all of their evidence in 
support of their case.  Florida Administrative Code Rule 73B-22.005 provides that 
the Commission can consider newly discovered evidence only upon a showing that it 
is material to the outcome of the case and could not have been discovered prior to 
the hearing by an exercise of due diligence.  The Commission did not consider the 
additional evidence because it does not meet the requirements of the rule.   
 
 The issue before the Commission is whether the claimant voluntarily left work 
without good cause attributable to the employing unit or was discharged by the 
employer for misconduct connected with work within the meaning of Section 
443.101(1), Florida Statutes. 
 
 The referee’s findings of fact recite as follows:   
 

The claimant was hired by [the employer] on February 13, 2012, as 
a retail buyer.  The claimant was solely responsible for placing 
product orders and maintaining the product orders in the 
employer’s computer system.  The claimant maintained a written 
log for the order numbers, and would always update the product 
orders on the computer system within the same day.  In mid-2012, 
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the executive vice president of the company learned of 
discrepancies with the amount of product orders compared to the 
amount of product the employer was receiving.  In October 2012 
the claimant began to feel overwhelmed with her job duties and 
workload.  The claimant asked for help from her supervisor and 
the executive president, but she never received any assistance 
with her job duties.  The claimant was instructed by her 
supervisor and the executive vice president to update the 
computer system with accurate information on the product orders 
and ship dates for the orders.  The claimant was not instructed to 
include unapproved product orders in this update.  The claimant 
updated the system, but she did not enter unapproved product 
orders.  The claimant also overlooked an approved product order 
and forgot to enter it into the system.  The claimant was never 
placed on notice that her job would be in jeopardy because of these 
discrepancies.  The claimant did not manipulate the system, nor 
refuse to update the system.  The employer implemented a new 
policy on February 27, 2013, regarding product orders.  The policy 
does not describe the punishment for failure to adhere to the 
policy.  The claimant was aware of the policy when it was 
implemented, but she was not aware of any specific policy before 
its implementation.  The claimant was discharged on March 22, 
2013, because the product order information was inaccurate.  

 
Based upon the above findings, the referee held the claimant was discharged 

for reasons other than misconduct connected with work.  Upon review of the record 
and the arguments on appeal, the Commission concludes the referee’s decision is 
supported by competent and substantial evidence and, therefore, is in accord with 
the law; accordingly, it is affirmed. 

 
Section 443.036(30), Florida Statutes (2012), states that misconduct connected 

with work, “irrespective of whether the misconduct occurs at the workplace or 
during working hours, includes, but is not limited to, the following, which may not 
be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 



R.A.A.C. Order No. 13-04619 Page No.  3 
 

  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
  
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

 
In the conclusions of law, the referee stated:  

 
The record shows the claimant was discharged.  The burden of 
proving misconduct is on the employer. Lewis v. Unemployment 
Appeals Commission, 498 So.2d 608 (Fla. 5th DCA 1986).  The 
proof must be by a preponderance of competent substantial 
evidence.  De Groot v. Sheffield, 95 So.2d 912 (Fla. 1957); 
Tallahassee Housing Authority v. Unemployment Appeals 
Commission, 483 So.2d 413 (Fla. 1986).  The employer witnesses 
did not provide credible evidence regarding the job separation.  
The claimant’s credible evidence shows she did not intentionally 
refuse to perform the task assigned to her by the executive 
president nor did she falsify the employer’s information.  
Additionally, the record shows the claimant was overwhelmed 
because of her work load.  Furthermore, she updated the 
information using only approved product orders, and was not 
instructed to include unapproved orders into the update.  
Therefore, the reason for the claimant’s discharge was due to the 
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claimant’s poor work performance.  The claimant completed her 
job duties to the best of her abilities and complied with all her job 
orders.  At most, the claimant’s actions show an isolated incident 
of poor judgment since the claimant was never placed on warning 
that her job was in jeopardy.  Isolated incidents of poor judgment 
do not meet the definition of misconduct as outlined under 
subsection (a) and (b).  Subsections (c) and (d) do not apply in this 
instant case.  While the claimant may have violated the policy in 
this instant case, the policy in question does not provide any 
information regarding the punishment for failure to adhere to the 
policy.  The claimant’s actions were, at most, merely an isolated 
incident of poor judgment and performance; therefore, termination 
in this instant case was not a fair enforcement of the policy.  
Therefore, the claimant has met one of the exceptions outlined 
under subsection (e).  Consequently, the employer has not met its 
required burden of proving misconduct.  Accordingly, the claimant 
is qualified for benefits.  
  

By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent and substantial evidence and the decision 
comports with the legal standards established by the Florida Legislature.  The 
Commission cannot reweigh the evidence or consider additional evidence that a 
party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.   

 
Based on the testimony and evidence presented, the Commission concludes 

there was competent, substantial evidence from which the referee could find the 
employer failed to meet the burden of proving disqualifying misconduct pursuant to 
section 443.036(30), Florida Statutes.  The Commission notes that the employer met 
the burden of establishing that the claimant violated the employer’s rule requiring 
all purchase orders be entered into the system based on the claimant’s admission 
that she inadvertently overlooked a purchase order which she was required to enter 
into the system.  We specifically note that no requirement of an intentional violation 
exists under subsection (e).  Whether the violation was intentional or not is a factor 
to be considered in determining whether the rule was consistently or fairly enforced.   
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Once the employer establishes a rule violation, the burden shifts to the 
claimant to establish one of the affirmative defenses set forth in subparagraph (e)1.-
3.  The claimant has the burden of showing that he/she did not know, and could not 
reasonably know, of the rule's requirements; the rule is not lawful or not reasonably 
related to the job environment and performance; or the rule is not fairly or 
consistently enforced.  In the instant case, the claimant met the burden of showing 
the rule was not fairly enforced.  Subparagraph (e) requires both that a rule be 
violated and that there be some notice to the employee of the potential consequences 
for the rule violation.  In the instant case, the employer’s rule did not prescribe a 
specific punishment for failure to comply.  The claimant was given no notice or 
warning that her failure to comply, even inadvertently, with the rule would result in 
termination.  The employer’s three witnesses testified that they never specifically 
told the claimant her job was in jeopardy if she failed to comply with the rule.  The 
claimant likewise testified she was never told her job was in jeopardy.  Based on the 
testimony and evidence presented, there was competent, substantial evidence from 
which the referee could find the claimant met the burden of establishing that the 
rule was not fairly or consistently enforced due to the lack of notice as to the 
consequences for violation of the rule.  Because of the lack of notice to the claimant, 
the Commission does not need to consider whether the degree of culpability the 
claimant bears, as compared to the seriousness of the violation to the employer’s 
operation, justifies a conclusion of misconduct in this case.   

 
 Having considered all arguments raised on appeal and having reviewed the 
hearing record, the Commission concludes no legal basis exists to reopen or 
supplement the record by the acceptance of any additional evidence sent to the 
Commission or to remand the case for further proceedings.  The Commission 
concludes the record adequately supports the referee’s material findings and the 
referee’s conclusion is a reasonable application of the pertinent laws to the material 
facts of the case. 

 
 The referee's decision is affirmed.   
 
 It is so ordered. 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
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This is to certify that on  
9/16/2013 , 

the above Order was filed in the office of the 
Clerk of the Reemployment Assistance 
Appeals Commission, and a copy mailed to 
the last known address of each interested 
party. 
By: Kady Thomas 

 Deputy Clerk 
 
















