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FINAL GUIDANCE
WORKFORCE INVESTMENT ACT SANCTION PROCESS


OF INTEREST TO:

Workforce Florida, Inc., all Regional Workforce Boards (RWBs), State and Local Offices, One-Stop Center Operators, and partners, and other entities engaged in implementing programs under Title I of the Workforce Investment Act (WIA) of 1998.

SUBJECT:

The WIA Sanction Process

PURPOSE:

To communicate the process for sanctions under the Workforce Investment Act.

BACKGROUND AND UNDERLYING FEDERAL POLICY:

The goal of the Workforce Investment Act is to increase employment, retention, and earnings of participants, and in doing so, improve the quality of the workforce to sustain economic growth, enhance productivity and competitiveness, and reduce welfare dependency.  Consistent with this goal, the Act identifies core indicators of performance, allowable uses of funds, reporting requirements, and oversight and monitoring requirements that State and local entities managing the workforce investment system must meet.

Definitions

Secretary: Secretary of the United States Department of Labor (USDOL)
Governor: State Board working with the Administrative Entity

SANCTIONS PROCESS:

Sanctions for State Performance (20 CFR 666.240)

A sanction shall be applied by the federal government if the State fails in any year to achieve the adjusted levels of performance agreed to in the State Plan, including core indicators of performance and customer satisfaction indicators for the adult, dislocated worker or youth programs. The Secretary must, upon request, provide technical assistance.

If the State fails to meet the required indicators for the same program for a second consecutive year, the State may receive a reduction of as much as five percent (5%) of the succeeding year’s grant allocation.  The exact amount of any allocation reduction will be based upon the degree of failure to meet the adjusted levels of performance for core indicators.  Factors considered by the USDOL may include:

1.	Florida's performance relative to other states;
2.	Improvement efforts underway;
3.	Incremental improvement on the performance measures;
4.	Technical assistance previously provided;
5.	Changes in economic conditions and program design;
6.	The characteristics of participants served compared to the participant characteristics described in the State Plan; and
7.	Performance on other core indicators of performance and customer satisfaction indicators for that program.

The State’s grant may also be reduced for failure to submit an annual performance progress report (discussed in this paper under Sanctions for Reporting Deficiencies). Florida may request review of a sanction imposed (see 20 CFR 667.800).

Sanctions for Local Performance (20 CFR 666.420)

If a local area fails to meet the levels of performance agreed to in the local plan for the core indicators of performance or customer satisfaction indicators for a program in any program year, technical assistance must be provided.  The technical assistance is provided by the Governor with funds reserved for Statewide workforce investment activities, or, upon the Governor's request, by the Secretary.  The technical assistance may include the development of a performance improvement plan, a modified local plan, or other actions designed to assist the local area in improving performance.

If a local area fails to meet the levels of performance for a program for two consecutive program years, the Governor must take corrective action.  The corrective action may include the development of a reorganization plan under which the Governor:

1.	Requires the appointment and certification of a new Local Board;
2.	Prohibits the use of particular service providers or One-Stop partners that have been identified as achieving poor levels of performance; or
3.	Requires other appropriate measures designed to improve the performance of the local area.

A local area may appeal to the Governor to rescind or revise a reorganization plan not later than thirty (30) days after receiving notice of the plan.  The Governor’s final decision may be appealed by the Local Board to the Secretary (see 20 CFR 667.650) not later than thirty (30) days after the local area receives the decision.  The decision by the Governor to impose a reorganization plan becomes effective at the time it is issued, and remains effective unless the Secretary rescinds or revises the reorganization plan.

Sanctions for Misuse of Funds (20 CFR 667.269)

Sections 667.260 - 667.268 contain the provisions on the use of WIA title I funds. The Secretary will promptly review and take appropriate action with regard to alleged violations of the provisions relating to: 1) employment generating activities; 2) other prohibited activities; 3) the limitation related to sectarian activities; and 4) the use of WIA title I funds to encourage business relocation.  Procedures for the investigation and resolution of the violations are provided under the Grant Officer resolution process, described below (20 CFR 667.510).

When the Grant Officer is dissatisfied with the State’s disposition of an audit or other resolution of violations, including those arising out of incident reports or compliance reviews, or with the recipient’s response to findings resulting from investigations or monitoring reports, the initial and final determination process described as follows is used to resolve the matter.

The Grant Officer makes an initial determination on the findings for both those matters where there is agreement and those where there is disagreement with the recipient’s resolution, including the allowability of questioned costs or activities.  This initial determination is based upon the requirements of the Act and regulations, and the terms and conditions of the grants, contracts, or other agreements under the Act.

Except in an emergency situation, when the Secretary invokes the authority described in WIA section 184(e), the Grant Officer may not revoke a recipient’s grant in whole or in part, nor institute corrective action or sanctions, without first providing the recipient with an opportunity to present documentation or arguments to resolve informally those matters in controversy contained in the initial determination.  The initial determination must provide for an informal resolution period of at least 60 days from issuance of the initial determination.  If the matters are resolved informally, the Grant Officer must issue a final determination that notifies the parties in writing of the nature of the resolution and may close the file.

If the matter is not fully resolved informally, the Grant Officer provides each party with a written final determination by certified mail, return receipt requested. For audits ofrecipient-level entities and other recipients which receive WIA funds directly from DOL, ordinarily, the final determination is issued not later than 180 days from the date that the Office of Inspector General (OIG) issues the final approved audit report to the Employment and Training Administration.  For audits of subrecipients conducted by the OIG, ordinarily the final determination is issued not later than 360 days from the date the OIG issues the final approved audit report to ETA.

A final determination must:

1.	Indicate that efforts to informally resolve matters contained in the initial determination have been unsuccessful;
2.	List those matters upon which the parties continue to disagree;
3.	List any modifications to the factual findings and conclusions set forth in the initial determination and the rationale for such modifications;
4.	Establish a debt, if appropriate;
5.	Require corrective action, when needed;
6.	Determine liability, method of restitution of funds and sanctions; and
7.	Offer an opportunity for a hearing (see 20 CFR 667.800).

Unless a hearing is requested, a final determination is the final agency action and is not subject to further review.

The Grant Officer may issue an initial determination and/or final determination directly to a subrecipient, in accordance with section 184(d)(3) of the Act.  In such a case, the Grant Officer will inform the recipient of this action.

Sanctions and remedies are provided for under WIA section 184(c) for violations of the provisions relating to: 1) construction; 2) employment generating activities; 3) other prohibited activities; and 4) the limitation related to sectarian activities.

Sanctions and remedies are provided for under WIA section 181(d)(3) for violations of the provisions relating to business relocation.

Violations of the provisions relating to discrimination and sectarian activities will be handled in accordance with the USDOL nondiscrimination regulations implementing WIA section 188.

Sanctions for Reporting Deficiencies (20 CFR 667.300(e)(1)(2))

Reporting requirements for financial, participant, and performance data are found in Section 667.300.  An annual performance progress report for each of the three programs (adult, dislocated worker, youth) is required by WIA section 136(d).

A State failing to submit any of these annual performance progress reports within 45 days of the due date may have its grant (for that program or all three programs) for the succeeding year reduced by as much as five percent, as provided by WIA section 136(g)(1)(B).

States submitting annual performance progress reports that cannot be validated or verified as accurately counting and reporting activities in accordance with the reporting instructions, may be treated as failing to submit annual reports and be subject to sanction.

Sanctions related to State performance or failure to submit these reports timely cannot result in a total grant reduction of more than five percent. Any sanction would be in addition to having to repay the amount of any incentive funds granted based on the invalid report.

The State Workforce Board may consider imposing sanctions on RWB's for failure to report data through the State Management information system in a timely manner.

Sanctions Relating to Oversight and Monitoring (20 CFR 667.410(b)(4)(5); 667.505)

Oversight roles and responsibilities of recipients and subrecipients are discussed in sections 667.400 - 667.410.  The Governor must require that prompt corrective action be taken if any substantial violation of standards is found [WIA sec. 184(a)(5)].

The Governor must impose the sanctions provided in WIA sections 184(b) and (c) in the event of a subrecipient’s failure to take required corrective action.

The resolution of findings arising from audits, investigations, monitoring and oversight reviews are discussed in section 667.505.  As a result of an investigation, on-site visit or other monitoring, the Department notifies the recipient of the findings of the investigation and gives the recipient a period of time (not more than 60 days) to comment and to take appropriate corrective actions.

The Grant Officer reviews the complete file of the investigation or monitoring report and the recipient’s actions.  The Grant Officer’s review takes into account the sanction provisions of WIA sections 184(b) and (c). If the Grant Officer agrees with the recipient’s handling of the situation, the Grant Officer so notifies the recipient.  This notification constitutes the final agency action.

If the Grant Officer disagrees with the recipient’s handling of the matter, the Grant Officer proceeds under the Grant Officer resolution process discussed in this paper under Sanctions for Misuse of Funds.

Sanctions Relating to Noncompliance with Uniform Administrative Requirements (20 CFR 667.740 (c))

To impose a sanction or corrective action for noncompliance with the uniform administrative requirements set forth at section 184(a)(3) of WIA, and 20 CFR 667.200 (a) of this part, when the Secretary determines that the Governor has not taken the corrective action required by WIA section 184(a)(5) to remedy the violation, the Grant Officer, under the authority of WIA section 184(a)(7), may impose any of the corrective actions set forth at WIA section 184(b)(1).  In such situations, the Secretary may immediately suspend or terminate financial assistance in accordance with WIA section 184(e).

AUTHORITY:

Workforce Investment Act of 1998, 20 CFR Parts 666 and 667, and the Workforce Innovation Act of 2000.

SUPERSESSION:

This issuance supersedes Division Policy PAD-96-02R, issued July 13, 1998.
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